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LEGISLATIVE PROCEEDINGS, 
~~ In the General Assembly of the State of Missouri. 


House or Representatives, THURSDAY} Novemsrk 22, 1838. 
On‘motion of Mr. Geyer, ; E Ds 
The House resolved:itself into a Committee of the Whole upon the ~- 
state of the: je i cliair, is n 
After ‘spending some -time therein, the committee rose, and their ~ 
chairman reported: That the committee had under ‘consideration ‘the 
Governor's Message, to them referred, and have come to sundry reso- 
lutions thereon, which he reported as follows: , 
Resdtved, That the Message of the Governor, communicated to the 
House on the 20th inst., be referred to committees as follows: 
15th. So much as relates to the recent difficulties between the peoeple 
ealled Mornions, and a portion of the people of this State, to a ‘select 
committee of seven members, to act jointly with such commit tee as 
may be appointed by the Senate, with instructions to mquire into the 
cause of said disturbances, and the conduct of the military operations 
ta suppressing them, with power to send for persons and papers.’ ' 


In Senate, Frivay, Novemper 23, 1838. 
On motion of Mr. Monroe, l ' i 
The Senate took up the joint resolution of the House of Represen- 
tatives relativé to the late difficulties with the Mormons, which ‘was 
concurred in, and Messrs. Turner, Noland and Scott were appointed a 
committee on the part of the Senate, to carry the above resolution 
into effect. ; 


hi 
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In Senate, Tuxspay, Decemper :18,'1838., 
Mr. Turner , from the joint committee on the Mormon investigation, 
submitted the (ollowing report, preamble and resolutions: =. * 
The joint committee to whom was referred so much of . the Gover- 
i l 
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og ee 
nos Message as‘ relates to the recent difficulties between the people 
t p è 
„ Called Mormons, and a part of the people of this State, with instruc- 

_ * ‘tions to inquire into the causes of said disturbances, and the conduct of 

_ the military operations in suppressing them, have taken the same under 

-......consideration, and-would respectfully submit: the- following report and” ` 

~ ` resolutions: 

„They. have thought it unwise and injudicious under all the existing 
circumstances of this case to predecate a report upon the papers, doc- 
uments, &c.,-purpdrting to be copies of the evidence taken before an 
examining court, held in Richmond, in Ray county, for the purpose of 
inquiring into the charges alleged against the people called Mormons, 
.growing out of the late difficulties between that people, and other citi- 

:zens of this State. 

They consider the evidence adduced, in the examination there held, 

. ‘ina great degree exparte, and not of the character which should be de- 
sired for the basis of a fair and candid investigation. Moreover, the 
papers, documents, &c., have not been certified in such manner, as to 
satisfy. the committee of. their authenticity. 

Tt'has been represented to them that the examining court have sent 
on for further trial, many of that class of citizens called Mormons, 
~t charged with various crimes and offences: unde? the charge of treason, 
_-—six;for_murder_and_as_accessari -before-and—after-thie-facty — 

eight; and for other felonies, twenty-seven. . Special terms of the Cir- 

` quit ‘Court are expected to be held in, the several counties, in which 
the above mentioned crimes are represented to have been committed. 

Gratid Juries will then have those charges against said people before 

them, and must act upon the same documentary evidence’ which the 

committee would necessarily be compelled to examine, by which cir- 

*  gumstance two co-ordinate branches of this government may be brought 

into collision—a contingency that should be studiously avoided and 

cautiously guarded against. . 

Another insuperable objection that has presented itself to the mind 
of the committee, and which would induce them to suspend an investi- 
gation, under present and existing circumstances, would be the conse- 
quences likely to result from a publication of their report. Those per- 
sons who have been sent on for further trial, have guaranteed to them the 
sacred and constitutional right of ‘a speedy trial by an impartial jury 
of the viscinage,” and if the guilt of the accused should be confirmed 
by the report of the committee, it would so prejudice public sentiment 
against them, as to deprive them of that right, which should not be ta- 

ken away by any consideration involved in this inquiry. . 

If the committee were to find it necessary in the prosecution of 
their object, to have access to the papers, documents, &c., connected 
with this difficulty, the probable interference of the several courts be- 
ing in session, might serionsty interrupt their views. It might reason- 

„ably be expected that all the evidence of every description, would be 

àn the possession of the courts, to be used on the final trial, and by that 

. yqeans the investigation would be protracted to a much greater length, 
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than would be necessary under different, circumstances. : They would 
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on; and 
4th. The evidence taker before a court of inquiry, held for the inves-- 
tigation of criminal charges against individuals. A 
It was found by the joint committee, at an early period after their 
organization, that, in order to a full and’ satisfactory investigation of 
the subjects referred to them, a mass of additional testimony, oral.and 
written, would be required. ‘This becomes apparent to the committee, 
from the contents of the documents referred to them. These docu- 
ments, although they are serviceable in giving direction to the course of 
inquiry, are none of them, except the official orders and correspondence, 
such as ought to be received as conclusive evidence of the facts stated; 
nor are their contents such as would, without the aid of further evi- 
dence, enable the committee to form a satisfactory opinion in relation... 
„to the material points of the inquiry. oe 
The copy of the examination taken before the criminal court of in- 
quiry, is manifestly not such evidence as ought to be received by the 
committee: 
1st. Berause it is not authenticated; and on 
And. Itis confined chiefly to the object of that inquiry; namely; the: 
investigation of criminal charges against individuals under arrest; for 
these reasons, but above all, for the reasons that it would be'a direct 
interference with the administration of justice,.this document. ought 
not be published, with the sanction of the Legislature. 
The committee concludes, that it would not be-proper to publish the: ,. 
. official orders and;correspondence between the officers in command, andi 


‘ 
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the Executive, withaut the evidence on which they were founded 3 and 
, that evidence is not sufficiently fyll and satisfactory to authorize its 
publication. . To:publish the whole together might tend to give a direc- 
tion to the public mind; prejudicial to an impartial administration of 
justice in pending cases, while it will not afford the ‘means of forming 
any, satisfactory conclusion as to the cause of the late disturbances, or 
the conduct of the military operations in suppressing them. ° s 
The committee therefore recommend to each House to adopt the fol- 

lowing resolutions: . F i 
Resolved, ‘That it is inexpedient at this time, to. prosecute further the 


‘ 


-a inquiry‘into the causes of the late disturbances and the conduct of the 


military operations in suppressing them. | . 

Resolved, That it is inexpedient to publish at this time, any of the 
documents accompanying the Governor's Message in relation to tha 
late disturbances. è 

„Resolved, Thatrit is expedient to appoint a joint committee, com- 
posed of Senators, and — Representatives to investigate 


- the cause of said disturbances, and the conduct of the military opera- 
_' . tions in suppressing them, to meet at such time, and to be invested with 


such powers as may be prescribed by law. 


angen ~ a 


ee R In Sevare, Tuurspay, January 10, 1839. 


Mr. Campbell offered the following as additional to the resolution of 
the House: 

Resolved by the Senate, the House of Representatives concurring therein, 
That the three, foregoing resolutions be referred to a joint committee 
of the two Houses, heretofore raised on the subject of the Mormon dif- 
ficulties, with instructions to report a bill in conformity thereto, as 
soon as they can conveniently prepare the same; which was agreed tq. 


In Senate, Wevnuspay, January 16, 1839. 
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Mr. Turner from the joint select committe asked and obtained leave 
to introduce.“a bill to provide for the investigation of the late dister- 
bances in this State.” Which bill is as follows: 


A BILL 


« 


TO PROVIDE FOR AN INVESTIGATION OF THE LATE DISTURBANCES IN THIS STATS. 


Be it enacted by the General Assembly of the State of Missoury, as 
follows: 


: ; 
1. A joint committee shall be appointed to investigate the causes 


. of the late disturbances between the people called Mormons, and other 


inhabitants of this State, and the conduct of the military operations in 
repressing them: which committee shall consist of two Senators, to be 
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elected by the Senate, and three Representatives, to be elected by the 
House of Representatives. ` > i ee a 
- § 2. The committee shall meet at Richmond, in the county of Ray, 
on the first Monday of May next, and shall thereafter meet at such times 
and places.as they shall appoint, as most suitable for the effectual dig- 
.eharge of thte'duties enjoined on them by. this act. et 
“§ 3. Sach committee shall have power to choose a Chairman, to ap- 
point a Clerk;a Sergeant-at-Arms, and as many Assistants, not exceed- 
ing two, as they shall deem necessary for the prompt execution of pro- 
eess issued by then. . ee ae 
§ 4. A majority of the committee shall constitute a quorum to do 
business; but any’ one or more, though less than a majority, attending 
at the time and place previously appointed for a meeting, may adjourn 
for a period not longer than two days at a time; but no number’less’ 
_ than a thajority, shall be competent to adjourn to any place other than 
that previously appointed by the committees > ` 
§ 5. The committee shall have power to issue subpoenas and com- 
pulsory process for witnesses, to compel the production of books, pa-. - 
pers, and other evidences, to punish contempts committed in their pres- 
ence, tending to disturb.or interrupt the committee or its officers in the 
-—execution-af_its duties, to the same extent asa court of record, + 


” 
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§ 6. Subpænas and other process shall be under tie hand and private- 


seal of the chairman, and countersigned by the clerk, and shall be exé- 
auted by the sergeani-at-arms or one of his assistants. 

§ 7. The clerk, sergeant-at-arms, and his assistants, shall before en- 
„tering upon the duties of then respective offices, take an oath to sup- 
port the constitution of the United States and of this State, and to 
demean themselves faithfully and vigilantly in their respective offices.” 

§ 8: The chairman and each member of the committee, shall ‘have 
power -to admininister oaths to officers and witnesses to the same ex- 
tent and with like effect as a court of record or a judge thereof. 


§ 9. The sergeant-at-arms and his assistants, shall have power to ex-- 


ecule process directed to them, in any county in this State, to the same 
extent and with the like effect, as any sheriff now has within his 
county. ‘ | 

§ 10. It shall be the duty of the clerk to keep a regular record of the 
proceedings of the committee, to record the evidence taken, and to file 
and preserve all papers and documents, appertaining to the duties of 
the committee, and. to perform such other duties as may be required 
of him by the committee, and appropriate to the nature of his office. 

§ t1. It shall be the duty of the committee to issue all necessary 
process, to cause to be exhibited to them-al! papers and documentr 
tending to aid in the object of the enquiry,‘to cause pesons-having, 
knowledge of any facts material to the enquiry, to appear and testify 
before them, to cause a journal of their proceedings to be kept, and a. 
record of the testimony taken by them to be made and preserved.’ 

§ 12. As soon as the committee shall have completed‘the duties 
hereinbefore enjoined, they shall. make a report, setting forth the facts 


t 
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vhe gergeant-at-arms and assistants, shall receive for each arrest one 
dollar and fifty cents, for summoning each witness fifty cents, and trav- | 
elling allowance, at the rate of eight cents per mile he shall necessa- | 


; mentsin the office of the Secretary of State, it shall be the duty of the ` 


~> §.16, The members of the committee shall receive the same pay and 
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which in their opinion are established by the evidence, together with 
their opinion thereon, as to the gauses of the disturbances, and the con- 
duct-of the military operations in suppressing them. 

§. 13. If in the opinion of the committee a meeting of the General 
_Assembly, before the time appointed by law, will be necessary, to act on 

_ their report, and the evidence taken by them, they shall communicate 

their reasons for such opinion in writing, together with a copy of their | 
report, to.the Governor. 

+ § 14. The original report, records, evidence; papers and documents, | 
relating to the enquiry, shall be deposited in, the office of the Secretary* 
of State, within thiyty days after the enquiry shall be concluded: 

<$ 15.0lf a proclatnation convening the legislature shall not be issued 


. within twenty days after the deposite,of the report, records and docu- | 


Secretary of State to cause the report and evidence to be published in | 
book fórm, and distributed in the same manner as the journals of the ' 
General Assembly. . ` 


travelling allowance as members of the General Assembly; the clerk 
shall be allowed at-the rate of four dollars per day for his services; | 


rily travel in going from the place of sitting of the committee, to serve 
process and returning. 

.§ 17. Witnesses shall be allowed for each day’s attendance, one dol- 
lar .and five cents per mile they shall necessarily travel, in going to and 
returning from the place of the sitting of the committee. ! 

§ 18. The committee shall have power to have a room wherein to 
hold their sittings; to purchase stationery and other things necessary. 
in the discharge of their duties. 

§ 19. All accounts shall be audited by the committee, and on certifi- 
cates theredf, signed by the chairman and countersigned by the clerk, 
being produced ’to the Auditor, he shall issue his warrant for the amount 
on the State, Treasury. ` , 

§ 20. The compensation of the members of the committee and their 
clerk, shall be paid out of the appropriations for the pay of the General . 
Assembly; all other expenses shall be paid out of the appropriation for 
the contingent fund of th General Assembly. 

§ 21. The expenses for printing and distributing the report of the 
committee with the documents, shall be paid for out of the appropria- 
‘tions for printing: and warrants shall be drawn therefor, by the Audi- 

"tor on the certificate of the Secretary of State. 

*" § 22. If a vacancy shall happen in said committee, the chairman for 
the time being, shall immediately notify the presiding officer of the 
Honse in which the vacancy happens thereof, and such officer shall im- 
mediately supply suck vacancy, by.designating a memhor of the proper 
housé to serve on the committee. 


| 
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§ 23. This act shall take effect from and after its passage. 
. Which was read a first time, and, on motion of Mr, Turner, 7 
The rule requiring bills to be read on three several days being dis- 
-pehsed with, the bill was read a second time, referred to the committee 
of the whole House, and ordered to be printed for the use of the mem- 


T 


bers of the General Assembly. , 


In Senate, Tourspay, January 31, 1839. 
A bill to provide for an investigattdn of the late disturbances -in this 

State, was read a third time. , ? 

Mr. Rawlins offered the following amendment to come in by way of 
ryder: rg : 

YuStrike out the 13th section, and the first and second lines of the 15th’ 
section to the word “State” inclusive.” Which was read a first and 
second times, and objections being made, the ‘question “shall the ryder 
be rejected?” was decided negatively as‘foilows: . 

- ‘Aves—Messrs. Campbell, Conger, Darby, Deguire, Gilliam, McDan- * 
iel, Miller, Morin, Montgomery, Noland, Pratt, Scott, Sterigere, Tur-~ 


—netand Thompson ts: acy ‘ vos 
Nars—Messrs. Ashby, Byr >, Danforth, Gentry; Glascocks-Gorham;— 
Grimsley, Hunter, Hyatt, Jones of ‘Cooper, Jones-of Pike; Maupin, 

Mellvaine, Monroe, Penn, Rawlins and Watts—17. ~? 

Assent—Mr. Alford. i l 

The ryder was read a third time, and the question, “shall thé ryder 
and bill pass?” was decided affirmatively, as follows: 

Ares—Messrs. Ashby, Campbell, Oonger, Danforth, Darby, Deguire, . 
Gilliam, Grimsley, Hyatt, Jones of Cooper, McDaniel, Mellvaine, Mil- 
ler, Morin, Montgomery, Noland, Penn, Pratt, Sterigere, Scott, Turner 
and Thompson—22. ° , 

Nays—Messrs. Byrd, Gentry, Glascock, Gorham, Hunter, Jones- of 

` Pike, Maupin, Monroe, Rawlins and Watts—10. 

Ansent—Mr. Alford. 


House or Representatives, Monpay, Fesrvary 4, 1839: 


The bill from the Senate, entitled “an act to investigate'the late dis- 
turbances in this State,” was read a first time, when Mr.-Wright moved 
that the bill be laid on the table, until the 4th day of July ext, and upon: 
thìs question Mr. Primm desired the ayes and nays, which were ordered, 
and decided in the affirmative, as follows: eoB 

Aves—Messrs. Acock, Ashby, Biggs, Bollinger, Booth, Browh of 
Franklin, Burckhartt, Canole, Cannefax, Caldwell, Carson, Catstarphesy, | 
Chiles of Jackson, Clark af Linn, Cowan, Enloe, Emmerson, Fisher, 
Fulkerson, Gore, Hal), Hancock, Harris, Hickcox, Holliman, Jackson of , 
Audrain, Jackson of Howard, Kemp, Kincheloe, McLean, Miller, Min- | 
nis, Montgomery of Benton, Montgomery of Pulaski; Morehead, Mo- | 
rin, Morris, Persinger, Polk, Ritchie, Russell, Smith, Thompson, Wat- ` 


a 
n 4 
+ ’ 


i ' 8 
s 
; 
’ 


Wright—43..", ee 
Nays—Messrs. Atchison, Bogy, Bowring, Brown of Scott, Burt, 
Burgee, Caulk, Chiles of Franklin, Clark of St. Louis, Coalter, Curd of 
Callaway, Curd of Marion, Deatherage, Elston, Emmons, Frost, Geyer, 
» Harris, Hickman, Holeman, Hudspeth, Huston, Jarrell,Jones, Manning, 
- Netherton, Pratt, Primm, Redman, Rollins, Sappington, Young of Cal- 
. laway, Young of Lafayette and Mr. Speaker—37.- 
Assent, (sick)—Messrs. Corrill and Kelly.. 
' Arsext—Messrs, Gordon, Mason, Reese, South'and Woodson. 
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~ S M. Smith, a Mormon, to the Governor. . 


NS A, Re RRs ; 
Pre Oe, oes .- .Kirtnanp, Onto, Marca 21, 1839, 

ao . T beg leaye to present to your Excellency a petition, praying your 
m~r ‘assistance in a mattey,of vital importance to me, and to my triends. I 
have received by letter, from thé widow and others, the following facts 
ting erof a throrberi 7 by the name of War 
ren Smith: He was a Mormon, (the only one of the connexion.) He 
set out for Far West, Mo., last summer, because he believed, jt (ashe 
said,) ‘his duty to go. This was a misfortune to be visited, not a crime 
to be punished. When he, in company’ with three br four other fami- 
lies, had arrived to within a short distance of the end of their toilsome 
journey, they were informed that the roads were strictly guarded, and to 
proceed further would be disastrons; they consequently halted-at Shoal 
Creek, and encamped in the edge of a prairie, when they were atiacked, 
on the 6th of November, by an armed force of two or three hundred. 
The women and children fle! to the woods, the men and boys to a log 
blacksmith shop. The ruffians instantly surrounded the latter, and m 
afew minutes massacred about twenty. After the roar of death had 
ceased, and the inhuman banditti retired, the women crept silently from 
their hiding places, and selected each, her own husband from among the 
mingled and mangled slain, wiped the warm flowing life blood from 
their wan cheeks, snatched a hasty kiss, and buried their Jifeless remaing 
in a deep arrow tomb-together, (viz:'a well,) and fled again to the 
thick circling shade of the gloomy forest, to. escape a like or a worse 
fate, and now wander friendless and pitiless, without money or means, 
* jn a strange land, a land of enemiés! Thus perished my brother anda 
little son of his about ten years of age, who begged hard for his life, but 
was shot through the head in cold blood, after the excitement of the 

‘battle was over. ee 
If there is philanthropy in Missouri, let it be exercised in reliéving 
the sufferings of these widows and orphans. If there js power in 
the laws, or energy in the executions of Missouri, let them be put in ex- 
soution, to bring to condign punishment the perpetrators of this barba- 


son, Williams of Cape Girardeau, Williams of Van Buren, Wilkes and 
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roug deed. This is my petition! . Will it be heard? Will the Gover- ` ; 
nor af Missonri see that the laws of his State are executed, and the | 
suffering of innocent wido ws and orphans assuaged? I have not sought 
to procure the signatures of any, but choose to present my name singly 
in the name.of the suflerers. . [appeal to your humanity as a man, and 
your authority as Governor of Missouri, hoping that it will not be in 
yain. It is said and beleived by many, that your proclamation author- 
ized the extermination of the Mormons. I can hardly bevieve this poss, 
sible. [think it would go to Jegalize murder and robbery, and be in- 
compatible with your constitutional powers. pla, 
In your answer, address S. M. Smith, Kirtland Mills, Georgia county,, 
Ohio, have the honor to subscribemyself, 2 =, 0707, 
Your humble and obedient servant, a 
T S. M. SMITH. 
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To His Excellency, Le W. Bocas, a i 
Governor óf. Missouri =|, | 
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EXTRACT FROM GOV, BOGGS’ MESSAGE OF 1840. 

\ t 

Since your last session, the unpleasent difficulties between a portion | 
of the citizens of our State and the Mormons have entirely subsided, 
with the exception of.some slight interruptions on our north-eastern 
border.—After that infatuated and deluded sect had left our State, they 
industriausly propagated thoroughout the Union, the most exaggerated 
details of our difficulties. and the foulest calumnies ygainst onr citizens, 
In some of our eastern cities, missionaries of their creed were employ- 
ed, daily making converts to their cause by proclaiming the cruelties 
which they alleged they had endured‘at the hands of aur authorities. 
The report of our alleged barbarities has not been confined to our 
Union, but even at this day in Europe they are made the ground-work 
of proselyting, and their orators find ıt to their interest, to distort the 
acts into a persecution, which’ in every religious excitement that has 
marked the history of the earth, has always been found the most effect- 

- ive weapon of conversion. 

In all intestine commotions, particularly when mingled with religi- 
ous fervor, it frequently happens that cases occur of peculiar hardship 
aud unusual distress, and when public sympathy is excited in their be- 
half, these unavoidable consequences’ of civil dissension may easily be 
magnified. into barbarous cruelty-—that such cases arose in the course 
of the-difficulty, Ido not doubt.—But they ‘must be attribsted to the 
excited nature of the contest of the parties and not to any desire on 
ihe part of our constituted authorities to wilfully or cruelly oppr | 
them. ` , ` 

These people had violated the laws of the land by open andavowed 
resistance,to them—they had undertaken without the aid of the civil 
authority to redress their real or fancied greivances—they had institu. 
ed among themselves a government of their own, independent of and | 

in opposition to the government of this State—they had, at an inclem- 
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ent season of the year, driven the inhabitants ofan entire county from 

their homes, ravaged their crops and destroyed their dwellings. Under 
~ these circumstances it became the‘imperious dnty of -the-Executive to` - 

interpose and exercise the powers with'which he was invested, to pro- 

. tect the lives and property of our citizens, to restore order and tran- 
quility to the country and maintain the supremacy of our laws, 

‘We owe to our reputation, both. at home and abroad, the duty ‘of 
cleansing every aspersion that may rèst upon it. Our State character 
should be held equally as dear jas, our individual reputation and we 
should use the same exertion in maintuinig the one as spotless as thé 
‘other. ‘Full testimony as to all the necessary facts of that-tontro- 

. versy has been preserved or can easily ‘be procured. Written evi- 
dence, on both sides, has béen filed among the papers of your last 
session, forms part also of the records of several of your courts. The 
facis, as they.occurred, can be presented to the world upon proof per- 
fectly conclusive, and the reputation of our State can be rescued from 

reproach by an exposition of the true causes and events of these 

. difficulties. ‘ 9 
In recommending the publication of this testimony, I have no care 
~—~about-its-eflect-upon-the-prineiples-ol—that sect.--Our-constitution has 
given us the high privilege of religious independence, and left the wor- 


ship of the Supreme to the unfettered will of every member of tha | 
community. If,trua, the creed of that sect will ultimately triumph; if 
false, it will “die amidst its worshippers.” To explain the attitude 
which we have been made to assumé, 1 would recommend the publica- 
cation of all the evidence relating to the occurence and distributing the 
same to the chief authorities of each State. 


RESOLUTION ORDERING THE PRINTING OF MORMON 
DOCUMENTS. 


Resolved by the Senata, the House of Representatives concurring : 


That two thousand copies of the evidenge taken before the examin- 
ing court in relation to Mormon difficulties, and such of the letters 
orders and correspondence on that subject on file in the office of the 
Secretary of State, as may be selected by a joint committee of the 
two Houses, shall be published in pamphlet form, under the direction of 
the Secretary of State; that one copy, in lieu of the manuscript copies 
heretofore ordered, be sent to our delegation in Congres, to be laid be- 
fore the Houses to which they respectively belong, one to each mem- 
ber of Congress, and the residue be distributed among the members of 
the General Assembly, ` - 

Arproven Fen. 16,1841. 
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Giry op Jeryerson, Fas. 17, 1841. 
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-O To Jam Le Minor, Secretary of State, 


The Jomt Committee of the Senate and the House of Representa- 
tives, on the subject of the publication of the documents on file in your 


office, relating to the Mormon disturbances, respectiully request that ` 


you will furnish us with al the letters, orders, correspondence, papers 
and documents in your office, relating to the origin, history, and ter-! 
mination of the difficulties with the “Mormons in this State. 
Very Respectfully, 
Yours &c, ' 
WM. M. CAMPBELL, 
J. W. REDMAN, 
' W. T. WOOD, 
` -J, B. THOMPSON. 
‘Crry or Jevrerson, Fos. 17, 1841. 
To Messrs Wu. M. Oanparru, J. W. Renman, 
wee ee Y.-B -Woons JB Paos 7 
GEnTLENEN:—/In reply to your letter of this date on the subject of the 
letters, orders, correspondence, &c, in this office, relating to the origin 
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OMMITTER : 


&c. of the difficultres with the Mormons, L have the honor to state . 


that the committee isnọw in possession of all such’ letters, &c. 
Very Respectfully, + 
JAS. L. MINOR, 
Secretary of State. 


REPORT OF THE JOINT COMMITTEE. 
Ciry oF Jerrurson, Mo., Fes. 17, 1841, 


The joint committee of the General Assembly appointed to examine 
the documents, orders, evidence and corespondence in the office of the 
Secretary of State, in relation to the causes, origin, history and termi-- 
nation of the Mormon disturbances, have done so, and are of opinion 
that all such documents ought to be published under the-resolution of 
the General Aeshmbly, without-suppressing any part thereof. ~ 

These documents would consist of the following parts: 

1. The entire evidence taken before Judge King, sitting as an ex- 
amining court, togetber with ‘the written statement (or sentence) of 

, Judge King appended thereto. 

2. All the communications to the Governor of the public meetings, 
or,from citizens complainig of the conduct of the Mormons and asking 
for military, aid. 

3. All communications to the Governor from the Mormons com- 
plainmg of the conduct of the citizens of the county and asking for 
protection. 


12 ; 


4.. All: military orders of the Commander-in-Chief, and other military 
officers, and*the correspondence in relation to the military operations 
against the Alormons. ” 

5. The report of General Olark with the documents accompaning 
the same, and all the letters on file from Messrs Ryland, King, Ashby, 
Rees, Bogart and other citizens of this State. . : . 

6. All papers in relation to arms or other property taken from the 
Mormons. : 

7: All papers on file in relation to the indictment, escane and de-" 
mand for the surrendersof the Mormon Leaders. ` (‘The indictment need 
not be copied.) o O; ot 

8. The resolution to raise a joint committee at the former session of 
the General Assembly, the report of the committee, the resolutions 
adopted directing a bill to be reported to provide for the investigation 
of the Mormon disturbances, a copy of that bill, the fact of its passage 
by the Senate and its final rejection by the House of Representatives. 

„~ 9. Itis also the opinion that:the Secretary of State should procure 

f from the clerks of the circuit courts of Ray, Caldwell, Daviess and 
Boone, a general certificate as to who of the Mormons were indicted, 
for what crime, and what was the final disposition of such indictments, 
whether they were disposed of by trial o¥ disniisser; or whether in-any— 
ease a trail was prevented by the eseape of the prisoner, or the 
forfeiture of his recognizance, or from any other cause, and the infor- 
mation thus obtained should be published. 
* The committee believe thé whole amount of natter to be published, | 
should be arranged by the Secretary of State- in the manner that he 

. in hisjudgement may deem best, and that atable of contents, ov brief | 
index, should be prepared and accompany the same. 

The committee believe that, that portion of the copies to be publish- 
ed, which are required by resolution to be delivered to the members of 
the General Assembly, should besent to the clerk's offices of the several 
conties in which they reside, for them, unless shey should direct them to 
be sent in some other manner. 

WM. M. CAMPBELL, of the Senate. 


4 { ’ 
J. W. REDMAN, ? of the House of Rep- 


$ 


W. T. WOOD House o 
J. B. THOMPSON, resendalives. 
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EXTRACT FROM THE MESSAGE OF GOV. BOGGS FOR 1838. 
{i t 

The difficulties which have taken place between the people called 

~.~ the Mormons, and the citizens of the adjoining counties, have recent- 
ly assumed the most serious aspect. it was found neccessary to call 

out a portion of the militia to quiet these disturbances, and to restore 
peace and order to the community. The troops engaged in this service 
(with the exception of a company or two retained as a guard over the 
prisoners) have been discharged. ; 

I have concluded to forbear making any further remarks on this) 


o 
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subject at tbe present time, as R matter is now undergoing judicial 
investigation. 1 have directed thé general officer who was, placed in 
command of the troops raised for this service, to callect and embody : 
all the facts in relation to the commencement, progress, and termina- 
tlon of this untortunate affair, and report to me as early as possible, se 
that the subject may be placed before the Legislature: 1 shall avail 
myself-of the earliest dpportunity, after receiving his report, to lay the 
whole subject before you. together with all the documents in relation te | 
it in possession of the Mxecutive. a 


'-GBNERAL ASSEMBLY OF MISSOURI, 


House or Repausenratives, THurspay, Novenpur 22, 1838. | 
. 
` On motion of Mr. Geyer, it was : tt ` 
Resolved, that the Goyernor be requested’ to”ċommwicate to. this 
house all the information in his possession iu relation to the recents | 
difficulties between the people called: the Mormons, and a portion of |) 
the people'of this State, copies of all orders issued by the Executive 
calling mto service volunteers and militia, and for the gover 
—thereoty-amttor te conduct of the military operations, with copies of | 
all correspoydence in relation to said difficulties, und the nulitary ope- ° 
rations authorized by the Governor. 
.. [Extract from the Journal of the House of Representatives., 
Page 24.] 


fd 


The Governor to the General Assembly. 
Crry of Jerrerson, Dicempnr 5, 1838, 
To the Honorable the House of Representatives of the State of Missouri. 


GentLemen :—In compliance with a resolution of the House‘of Re- 
presentatives of the 22 ulto. requesting the Governor to communicate 


te the House “all information in his possession m relation to the» . 


recent difliculties, between the people called Mormons and a portion óf 
the people of this State, copies of all orders issued by the Executive 
calling into service volunteers and milita, and ior the government there- 
of, and, Jor the conduct of the military operations, with copies of all cor- 
Tesp nee in relation to said difficulties, und the military opera- 
tons authorized by the Governor:” Ihave now the honor herewith 
to transmit the information required, including Mayor General Clark’s 
report, and a portion of the testimony taken upou the examination of 
the Mormun prisonerg, belore the Hon. Austin A. King, Judge of the 
fifth Judicial Circuit, at Richmond in Ray county. Lt will be seen from 
the report of General Clark, that he has made arrangements to procure 
the residue of the testimony, which, when rece,ved, will be transmitted 
to the House, 
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Senate, for the consideration of that body. 
I have the honor to be 
Most respectfully, 
Your obd’t servant, f 
LILBURN W. BOGGS. - 
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TESTIMONY ACCOMPANYING THE MESSAGE, 


State of Missouri; 2 .. l i 
' County of .Daviess. § ~” ES 7 a a 
>` |”. Before me, William Dryden, one of the Jus- | 
tices of the Peace of said county, personally carne Adam Black, who | 
being duly sworn according to law, deposith and saith : that on, or 
about the 8th day of August, 1838, in the county of Daviess, then came i 
‘an armed force of men, said to; be 154,tọ the best of my information | 
“and surrounded his house and family, and threatened him with instant | 
death if he did not sign a certain instrument. of writing, binding him- 
self asa Justice of the Peace for said county of Daviess, not to molest 
the people called Mormons, and threatened the lives, of myself and , 
other individuals, and did say they intended to make every citizen sign 
' such obligation, and further said they intended to have satisfiction for 
abuse they had received on Monday previous, and they would not sub- 
mit to the laws; and further saith, that.from the best. information and*~ 
his own personal knowledge, that Andrew Ripley, George Smith, Eph- 
riam Owens, Harvey mee Hiram Nelson, A. Brown, John L. | 
Butler, Cornelius Lott, John ‘Woods, H. Redfield, Riley Stuart, James 
_ Whitacre, Andrew Thor,-Amos Tubbs Bis Gourze amd Abram Nelson 
was guilty of aiding and abetting in committing and perpetrating the 
above offence. 
Sworn to ond mubechved B 28th day of August, 1838. 
W. Dryoen Justice of the Peace ; 
of the county aforesaid, ADAM BLACK. | 


` D. Ashby and others to the Governor. g 


Brunswick, Szpremver 1, 1836. 
` His Excellency Lrsurn W, Bocas: 


Dear Sin:—Our country is in a complete ferment, and our families 
‘are rendered daily unhappy in consequence of the reports which are 
constantly coming in concerning the hostile intentions of the Mor- 
mons and their allies, as it is currently reported and believed that they 
have ingratiated themselves with the Indians, and indeed they say so, to 
assist them i.their diabolical career. , 

The fears of the people are greatly excited, and nothing is now talk- 
ed of but the contemplated struggle, and plans seem to be devising all 
around us for the most efficient protection against their encroach- 
ments. A dea? hostility is kept constantly alive on their borders, 
and our old neighbors and frieuds are petitioning help fromabroad to re- ` 
lieve thom in their present difficulties. Being remote from the imme- 
diate vicinity ofthe Mormon troubles, we can give but little of au- 
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thentic data on which to-act, but we are strongly of opinion that thera 


J: s p 


iá a deeply laid scheme existing among these fanatics, that will Be . 


highly destructive to character andat once subversive of the rights 
and liberties of the people. À i E . 
_ We have the, best authority for believing that, in their public teach- 
ings, their. people are*taught to believe and expect that immense nym- 
berg of Indians, of various, tribes, are only waiting ‘thé’ signal for a 
general rise, when, as they*staté it, the “Flying or Destroying Angel,” 
will go through the land, and work the general destruction of all that 
are not Mormons.: It is not our object at the present to trouble you 
with a” detail of all the reports in reference -to this afthir, but we will 
` Stato a case within our own knowledge, coming from a man’ who left 
this neighborhood to join the Mormons, and who has the reputation 
among the citizens of Chariton county, for a numbér of years, as bemg 
a man of-sttict veracity. He has returned perfectly satisfied that their 
robject is everything épposite to: Christian feeling and-principle.—The 
following statement which hé makes, is given at his own request, and 
‘under his own hand :—*I have ~ resided among the people called 


~—Mormons about five months, during wineh time [have had frequent 
opportunities of Heeting—with-them,-batle in_their | ublic_and: private 
associations, and have sought every possible opportunity of aquirt 
information. I distinctly recollect hearing Joseph Smith, the prophet, 
state in d public discourse that he had fourteen thousand men, not be- 
longing to the church, ready at a moment’s warning which, was general- 
ly understood to mean Indians, It was a very common source of re- 
joicing among all classes, even the women and children participating, 
that the time had arrived when all the wicked should be destroyed 
from the face of the earth, and that the Indians should be the principal 
„means by which this object should be accomplished. There is a com 
mon feeling amongst them, amounting to a conspiracy to protect one- 
another against the civil officers of the country, even if it should be at- 
tended with death. The public teachers have recently been very ur- 
gent in soliciting the people to fly to their towns for protection, as the 
time \had arrived when the “Flying Angel” should pass through the 
land, accompanied by the Indians, to accumplish the work of destrue- 
tion, and furthermore stating {that they will have enough to do to 
protect themselve whilst this work is going on.” 
' NATHAN MARSH.” 
From the above facts, added to the general reports, wè have with 
all due consideration thought proper to suggest to your Excellency the 
propriety of issuing orders to the militia, so that in case’ of necessity 
they may be called on according to the exigency of circumstances. 


Your obd’t servants, 
DANIEL ASHBY, 
JAMES KEYTE, 
STERLING PRICK. 
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| Hoy, Le W. Bocos, Governor of Missouri > ' A 
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Sin I am requested by the Gbmmittee of, safety appointed. ~ 
Carroall.county, to forward to your honor, a copy of an affidavit m? «| 
by John‘N. Sapp, the contents of which, they have every-réason to/be-, 
lieve are true; they wish your honor, if you should ‘consider the ame `; 
advisable, to acquaint the Indian agents on our'frontier with that part ` 
-of the affidavit which relates to the Indians. y : 

aan ene 3 “I'have.the honor to' be, ' : aS 
With great respect, your obd’t servant, — . 
i = 4 JOSEPH DICKSON. 
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State of Missouri, 
County of Carroll.§ coma POON as ape “ 
I, John N. Sapp, do solemnly. swear that I resided’ in Daviess couniy,. 
State aforesaid, for about the space of ‘five months, and was a member N 
of the church of the people styled Mormons, and that I left them ‘| 
about the 15th day of August last by stealth, When I left them they 
{said people styled Mormons)—werebuitding-block~—houses;-and-caleu-—— 
lated’ this fall. to build fortifications for the protection of themselves ` 
and families in time of. war, for which they were making every ar- 
rangement, arid -the understanding is, that each man has to cultivate 
one acre of land, andif the produce raised on said acre is mot suffi- — - 
cient for their maintainance, and that of their, families, they are to take 
, the balance from the Missourians, (thereby meaning the people of other 
` denominations;) and I do further say there are betwixt eight and ten 
hundied fmen, weil armed and: equipped, who have taken an oath to’ 
support Joseph Smith and Lyman Wight, in opposition to the laws of \ 
the State of Missouri, or other wise, which said men are called Danites; 
' and I was a member of said body of Danites, and have taken the.above 
oath; and I do further say, I have heard Sidney Rigdon and Lyman 
Wight say, they had:twelve men of-their church arnong the Indians, 
and that their object ‘was to induce the Indians to join them (the said 
Mormons,) in making war upon the Missourians, and they expected to 
be fully prepared te commence war this fall, or next spring at furthest. 
And Jalso say, the Danites aforesaid, are sworn to cowhide any person 
or persons, who may say aught against Joseph Smith and Lyman Wight, 
“and if that will not prevent them from’speaking about said Smith‘and 


à 
w 


Wight, then they are to assassinate them. ` s 
' his é 
> JOHN N. SAPP. 
mark ` 


Subscribed -and sworn to before me, Joseph Dickson, Clerk of’ the 
County Court, within and for the County of Carroll, State of Missouri, 
on the 4th of September, 1838. 
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EA In testimony whereof, I have hereunto set my hand, and 
[L S) affixed my private seal at office, there being nô official seal 
yet procured, this 4th day of September, 1838, : 
a ao JOSEPH DICKSON, Clerk. 
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Citizens of Daviess and Livingston counties to the Governor. 
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. Daviess County, Serr. 12, 1838, 


To. His Excellency, the Governor of the State of Missouri: 
i a” ` ` 
‘We, the citizens of the counties of Daviess and Livingston, repre- 
sent to your honor, that a crisis has come, which we believe requires 
>o us, assthe legitimate.citizens of Missouri, to:call on the Executive of 
~t State for protection. ‘For several weeks past, the Mormons have been 
"making formidable preparations for a civil war, and one which they are 
4v.pleased to calla war-of extermination. We presume, that your honor 
79 is apprised of the attack made on Adam Black, Esq on the 8th of Au- 
asn by ihe Mormons am similnot enter-into-s-detail-of-it-hero, but 
_¢4 we will apprise .your honor that the Mormons have and keep a law- 
«tless armed force stationed in our country, and are constantly throwing 
“u out. menaces; threats and challenges to our citizens. Influenced by 
, fearful apprehensions of danger, we, the people of the above counties, 
i 4, sent an express to Richmond last week for arms and ammunition, and 
' ts on their return with their load of guns, say forty-five, several kegs of 
' 43 powder and two hundred’ pounds of lead, they were jntercepted ‘on 
4.) Sunday last, in passing through Caldwell county, by a banditti of those 
to fanatical enthusiasts, made prisoners of, and taken to Far West, where 
' w they, the guard and the above munitions of war, are still held in custo- 
-3 dys On Sunday last, an armed force of fifty Mormons left their own en- 
4a campment in this county, and marched to the territory of Livingston 
county, for the purpose, as they said, of removing a-considerable a- 
4 Jw: mountof property, which was subject to alien, held by Mr. James Wel- 
' 1 den; they passed into the settlement secretly, and falling in with a fam- 
1 aly which they suspected would alarm the settlement, they violently 
"u: seized, and made prisoners of the whole faimily, which consisted of 
ot three men and two ladies, all of whom, with three others of our citi- 
+: zens, we believe are still held in the custody of those rebels, and depri- 
ved of their [jberties. Our country, sir, is in a distressed situation, 
probably two thirds of the families of Daviess county have left, and 
gone to seek protection among the neighboring counties, while a few of 
the old settlers are still here, and are determined only to surrender their 
„i houses with their lives. For about four weeks, we have humbly and 
1 unceasingly been petitioning our neighboring counties for aid, but we 
are yet in a helpless and defenceless condition. 
We, therefore, the people of the above counties, being well aware 
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4 1 
that your honor is well acquainted with the character of those peop: : 
called Mormons, and beleiving that our lives, our liberties, our prope. 
ty and ur all, are in the most imminent daager of being sacrificed bg 
the hands of those, impostorous rebels, earnestly call-on your honor fi . 
agsistance—assistance we must have, or leave our homes and seek pr 
‘tion elsewhere. Most of us,.sir, étnigrated to these frontier counti =~ 
before thee were any settlements formed; we have had to-encount¢ 
‘and have realized nearly all the difficulties incident’ to anew conntry- 
we have foregone the pleasures and the advantagés of the old and w 
settled counties, which we have et in anticipation ofsenjoying li’ 
bléssings in these—but, alas! our a Relpaiiong are blasted, and unle- 
we can‘get rid of those Oanadian Refugees and emmiséaries of't, 

“+ Prince of Darkness—we and our familks are ruined, ; ; 
es / + * > We are, sir}your petitioners, 
Tur Crrizens on. Daviess yip ‘Livinestow Countiss. 

I, George F. Prichard, of the'county of Qaviess, do solemnly, swear, 
that I had an interview with the Mormons \ho arrested the family,in 
the territory of Livingston, above referre \to, and saw three of the 
prisoners, and was informed by them, (the Murkons,) that they had thé. 
vest of the family under arrest, and that they Nended to keep them, “~ 
until they saw their own time to release them. i a 

. PRICHARD. 


a 


i GEORGE 


—— —Sqorrami-subscribed-te—before~mes-this—12t -September — 
1838. T: l R. WHSON 
N ` ° Clerk of the Circuit Court of DaVess’county. 
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Supposed from General Atchison to the Governor, no signature appearing . 


Heap Quarters, 3d Div. Mo. Mi. ) 
Richmond, September, 12, 1888. ° 


t ~- 
` 


Sin:—From information received from tlie counties of- Daviess and 

' Caldwell, within the bounds of this Division, Lam well convinced, that 
-an insurrection does actually exist, andupomw the urgent solicitations of 
citizensof both counties, and also upon the petition of citizens-of the 
adjoining ‘counties, I have deemed it my duty to order-out an armed 
force to put down such insurrection, and to assist the civil officers in 
the execution of the laws; also to prevent, as far as possible, the effu- 
sion of blood, and to restore quiet, if possible, to the community. This 
I have done by the advice of the Judge of this circuit. ‘Ishave ordered 
` four companies, of fifty men each, from the Militia of Clay county, and 
a like number, from the Militia of Ray county. I have also ordered, 
Jour hundred men in addition, to hold themselves in readiness, if requi- 
red. The troops ordered out are mounted riflemen, with the exception. 
of one company of infantry, who arè also mounted. Those troops will 
proceed immediately to the scene of-excitement and.insurrection. The: 
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,” effective force of the militia be held, in readiness, to meet either contin- 


DN, i 4 20., i a ee l 
citizens of Daviess and Caldwell counties are under arms,-so that it is- 
-deemed dangerous for peaceable citizens to pass through said counties, 
Citizens of other counties are flocking in to the citizens of Daviess 
county, and the Mormons are flocking to the assistance of the Mor- 
mons in those counties, so that from the best information I can attain, 
there cannot be less than two thousand men jn arms, without any legal 
authority or pretext whatever, and itis very much feared, that if a 
blow is once, struck, there will be a general conflict, the termination of 
which, God only knows. So g0on as I arrive at the scene of insurrec- 
tion or excitement, L.will report to you forthwith by express, 
oe has the honor to be, 
, l -JA _ Your most obedient servant, | 
' P. S. Ihave also reqped the services of Col."Wiley C, Williams, 
. your aid, and much is e ected from his influence and efficiency. 


4 


am u ' 1 ` 


eo om > . 
the Govérnor to General Alchison. 


re, [ORDER.] 


Heap Qu. Arona or tae Minä, Ansurant GENERAL'S Orice, 
i ee ee ‘ August 30, 1838, 


Gen. Divi R. Aromson, 3d Div. Mo. Mi. 
bt 


a Fieve iran of Indian disturbances on our immediate frontier, 
d the recent civil disturbances in the counties of Caldwell, Daviess 
faa ‘Carroll, render it necessary, as a precautionary measure, that aa 


gency. The Commander-in-Chief, therefore orders, that you cause to 
be raised immediately, within the limits of your Division, to be held in 
‘readiness, and subject to further orders, four hundred mounted men, 
' armed. and equipped as infantry or riflemen, and formed into companies 
according to law, under officers already in commission. , 
The Commander-in-Chief suggests the propriety of your causing the 
above order to be carried into effect, ina manner calculated to produce 
as little excitement as possible, and report your proceedings to him 
through the Adjutant General. 
., By order of the Commander-in-Chief, te 
B. M. LISLE, Adjutant General. 
{A sitnilar letter was also addressed to Major Generals John B, Clark, 
Samuel D. Lucas, David Willock, Lewis Bolton, Henry W. Crowther 
and Thomas D, Grant.] s 
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_ Statement of William Dryden. 


To His Excellency, Le W, ‘Bocas, a Hg, 8S T 
- -u "| Governor: of the State of Missouri us" - _ 
' 2 ‘ k 2? f e, 


r 


a 


Your petitioner, William Dryden, ‘an acting justice of the peace, 
within and for Daviess county, would respectiglly represent, that the 
-counties of Daviess, Oaldwell and Livingston are settled, m part, by, a 
denomination of people’¢alled Mormohs, These Mormons, to the’num- 
ber of about fifteen hundred men, haveyssociated themsélves together, 
and have resisted, and do resist with force of arms, legal.process ‘a- 
gainst persons belonging to their denomination. Your petitioner - fuč- 
ther states, that on the:29th day of August\ast past, Adam Black ap-, 
peared before me, and made oath, that Andrew Ripley, George Smith 
and others, had been guilty of a high offence, own to the law, in-sdb- 
stance, as follows, to-wit: ‘That on, or about\he 8th day of August, 
183%, in Daviess’ county, there came an armedforce.-to his; (Blacks 
housé,)' in said county, among whom, the,sdid Ripley, Smith and other's 
persons named in said affidavit, were'ä part, and then and there, with 
deadly weapons, made an assault‘upon him; (the saN Black,) and then 
- - -and there, threatened him (Black, who was then an ading justice of the 
peace, within and ‘for Daviess county aforesaid,) with\pstant death, if-—— 
he did not sign a certain instrument of writing, binding himself, as a 
justice of the peace of said county of Daviess, not to mole% the people 
called Mormons, atid threatened the lives of himself, (theaid Black) 
and others, and said they intended to make every citizen of Sy 
ty sign such obligation, é&c. J 
Your petitioner further states, that he immediately issued a wri 
suant to law, for the arrest of the said Andrew Ripley, George Smith 
---and' others, commanding the officer, entrusted with the exetution bf 
said writ, after the arrest, to bring the bodies of the persons therein na- 
med, forthwith before your petitioner, to answer the com plaint and 
furthér to be dealt with according.to law. There being no constable 
within the township of which Iam justice, he having been driven from 
~ the, county by, and through fear of the Mormons, and your petitioner 
believing that said writ would not be executed, unless a special deputy: 
was made for that purpose, your petitioner,.then and: there; appoihted* 
Nathaniel H. Blakel y a special deputy, to’ serve said: writ, ‘and said ‘ap- 
čun spoiatment was endorsed on, said writ),and signed by myself officially, 
and then and there delivered to the said‘Blakely. ‘Your petitioner:fur- 
ther states, that the said Blakely, took the said writ, and summoned a 
guard, consisting of ten men, who went in search ofthe persons named 
in said writ, for the purpose of executing said writ, but the said consta- 
ble returned, that the persons named in said writ, were not found in 
said county, by réason of himself and guard having been driven, by, 
force, from the town, in said county, in which the offenders were sup- 
posed there to be. The said affidavit, writ and. retùrn, are herewith 
respectfully submitted tosyour Excellency. 
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Your petitioner further believes, and represents, that the Mormons 
Are so numerous, and. só well armad, within the, limits of the counties of 
Caldwell and Daviess, that the judicial power of the countiesis wholly 
unable to execute any civil’ ar criminal process within the limits of 
tither-of said counties, against a Mormon or Mormons, as they, each 
and every one of them, act jn concert, and'out number the other citi- 
yens: (They also declare,:that th¢y are independent, and. your peti- 
tionér verily ‘believes, that the Mormons hold in utter contempt, the . 
institutions of the country in wch they live. i ad 

“Your petitioner further represents, ‘some, time about the 8th of 
September last, that three iydiyiduals were arrested by the said Mor- : 


, monsyin Caldwell county, And held in custody,’ and your petitioner 


-well,-a-sufficient. 


represents, that-he believgs, they are still in confinement, without any 
warrgnt of law. Your yetitioner further represents that he verily be- 
lieVes, that no civil-offifer of the State, could cause to be executed any 
Jegal process within ether of-said counties of Caldwell or Daviess, 
Your petitioner,tbéréfore, respectfully prays your Excellency to fur- 
nish-the civil offices, within and for the counties of Daviess and Cald- 
mbt of of troops:to enable them to execute the laws 
rin 


of the land, an g the oflenders, aforesaid, to justice. To this end, 
{ 


your petitione will ever-pray, &e. 
í ro WILLIAM DRYDEN, 
m B b iy Justice of the Peace, Daviess county. 
Septerpéer 15th, 1838. ; 


v. 
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f Execunve Derartuenr, Crry op Jvrrerson, Sept. 15, 1838. 
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To the ADJyTaANT GENERAL. i 
Sır: You will issue an order ta Maj. Gen. Atchison, commanding 
the 3d Division of the Militia of this State, and direct him to’causea 
sufficient force of tha, troops under his commaud,, Lo aid the ciyil officers 
within the county of Daviess, in executing such writs of process as 
may be legally within, the province of their respective duties, and és- 
pecially, to furnish the officers charged with the service of, the writ, 
nentioned in the foregoing petition of William Dryden, justice of the 
peace of Daviess.county, with a force sufficient to enable him to ext- 
¿ntẹ said process, and bring the offenders to justice. _ 
L, W. BOGGS, Commander-in-Chief.* 


a 


~ for said county, on the 29th of August last past, Sor the arrest.of An-, 
drew Ripley, George Smith-and-other ed in sid writ, to execute 
tho same, and bring the offenders to justice. f : 


« 
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The Governor io, General Atchison. 


y [ORDER] ~ 


s 


Heap Quarters or ras MILITIA, ADIUTANT GENERAL’S OFFICE, 
= City of Jefferson, Sept. 15, 1838. ° 
Gen. Davin BR. Atcuison, 3d Diy. Mo. Mi. 

Sir:—Information has recenily been received by the Commander-in 
Chief, that the officers entrusted with the. administration of the jaw 
within and for Daviess county, are whglly unable so to do; without the, 
presence and assistance of an ‘armed forces: tera ca bal, 

The Commander-in-Chief, therefore orders, :that without delay; you 
cause tö be raised’ sufficient force of se Woon under your command; 
and with said troops, aid the civil officers Within and for said: county,, 
to execute all writs and other process, with the service of which, they 
may be tharged; and you are specially ditetted, with ‘said sufficient 
force; to atd and assist the officer charged withthe execution of acer-+, 
tain writ, issued by William Dryden, a justice o\thé peace within and 


By order of the Commander-in-Chief, ‘a. oe 
j : ‘ a B. M. ‘LISLE, Adj. x Mo. Mi. 


T'he Governor to Captain Childs. 
F - [ORDER,] 


Hean Quarters or THe Misma, Ansuranr Generat’s Orrice, d 
City of Jefferson, Sept. 18, 1838. 


To Capt. Cumns, Commander of the Boonville Guards. 

Siz:—You will cause your company to beheld in readiness and 
mounted, each man with ten day’s provisions, and the necessary arms 
and ammunition, to proceed, immediately upon the order of thé Gover 
nor, with him to the beene of difficulty, inthe counties of Daviess an¢ 
Caldwell. Your action upon the subject is required torbe immediati 
and prompt. ' ; ; 

‘The Commander-in-Chief hopes and calculates upon the Boonvill 
Ctuards using every/ exertion in their power, to procure horses, and ; 
their being in readmess to march upon his arrival in Boonville, whi 
will be about the end of this week. , 

By order of the Commander-in-Chief, ` F Eoo o 
S D “ B. M. LISLE, Adj. Gen. Mo. Mi: 
4 ‘ Pan Pan 
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i quired from the' 28th Regiment; on the morning of the 12th, I took the 
| command in person, and marched to the line of Galdwell, at which 
i 


‘with for service in the counties of Caldwell dnd Daviess, on the 


well, accompanied by my aid alone. On arriving at that place, 1 found 


D ` a 
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The Governor to General Incas, 
(ORDER. ] 


Heap Quanrens‘or tus Mimra, Avsurant Generaus Orren) ` 
; -~~ : City of Jefferson, Sept. 18, 1838. 


Maj. Gen. S. D. Lucas, 4th Div. Mo. Mi. Independence, Mo. ` 


Sti:—On the 30th ultimo, an order was directed to you to cause four’ 
huridyed mounted men to.be.raised and held in readiness, subject to fur- 
thar orders from the Commander-in-Chief. Information has just reach- 
ed the Executive, that an insurrection actually exists in the counties of 

- Daviess and Caldwell,.. You will, therefore, march immediately with the: 
number of men ordered from/our Division, to the scene of difficulties, 
and co-operate with Gen. A(chison afd other officers in restoring quiet 
to thé country, dnd-suppressing the insurrection. Wach-man will fur- 
nish himself -with atleast ten day’s provisions, and the necessary arms . 
‘and ammunition. Youraction on this subject is required to be prompt 
and immediate, You Will, of course, give the preference to volunteer 

~-companiesalready organized; that are-subject by law to be orderedoat—~ 
en MASSE. ode at “ 

By order of the Commander-in-Chief, , 

wees Da B. M. LISLE, Adj. Gen. Mo. Mi. 
[A similar letter was addressed to Maj. Generals Lewis Bolton, John 
B. Clark and Thomas D, Grant.] i 
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General Doniphan to General Atchison. aN 


Hran Quarters, tst Brig. 3d Div. Mo. Mi. 
Camp at Grand River, Sept. 15, 1838. 


ae 


ae 


wt 


Maj. Gen. Davin R. Aronson, Commanding 3d Div. Mo. Mi. 


Str:—In pursuance of your orders, dated 11th inst., I issued orders to 
Col. Wm. A. Dunn, commanding the 28th Regiment, to raise four com- 
anies of mounted riflemen, consisting of fifty men each, also to Col. 
John Boulware, commanding the 70th Regiment, is raise two compi- 
nies of mounted riflemen, consisting each of like number, to start forth- 


isame day. Col. Dunn obtained the four companids of volunteers re- 
panig 


point, I ordered the Colonels to march the regiments to the timber on 
Crooked River. I then started for Far West, the county seat of Cald- 


1 f 
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Comer, Miller and McHany, the prisoners mentioned in your order. I 
demanded of the guard, who had them in confinement, to deliver them 
over to me, which was promptly done, Jalso found, that the guns that 
had been captured by the sheriff and citizens of Caldwell, had beén.dis- 
tributed and placed in the-hands of the soldiery and scattered over the 
country; I ordered them to be immediately collected and delivered up 
tome. Ithen sent an ja py to Col. Dunn, to march the regiment by 
daylight, for that place, where he arrived about 7 o'clock, A, M, making 
forty miles since 10 o'clock, A. M. on the previous day. hen my 
command arrived, the guns were delivered up, amounting to forty-two 
stand three stand could not be produced, as, they had probably gone go 
Daviess county. Isent-these guns under n guard, to your command in, 
Ray county, together with the prisoner one the other two being , 


_ citizans of Daviess, I retained and brought with me to this county, and - 


released them on parol of honor, as I conceived their detention illegal. 
At 8 o'clock, A. M,.we took up, the line of march, añd proceeded through. 
Mill Port, in Daviess county, thirty-sevéh miles from our former eù- 
campment, and arrived at the camp, of the citizens of Daviess and other 
adjoining counties—they amounted to between two and three hundred, 


as their commander, Dr. Austin of Carroll, informed me. ‘Your order, | 
n advance of my 


-requiring them to disperse, which lad been forwarded i 
command, by vour aid, James M. Hughes, was read to them, and they 
were required to disperse; they professed that their objéct for arming 
and collecting was solely for defence, but they were marching and 
counter-marching guards out, and myself and others who approached 
the camp were taken to task, and required to wait the approach of ‘the 
sergeant of the guard. Thad an interview with Dr. Austin, and his pro- 
fessions were all pacific, but they still continue in arms, marching and 
counter-marching. - I then proceeded with your aid, J. M. Hughes, and 
my aid, Benj. Holliday, tọ the Mormon encampment, commanded by 
Col. Lyman Wight; we held a conference with him, and he professed 
entire willingness to disband and surrender up tome every one of the 
Mormons accused of crime, and required in return, that the hostite for- 
ces, collected by the other citizens of the county, should also disband. 
At the camp, commanded by Dr. Austin, I demanded the prisoner, de- 
manded in your order, who had been released on the evening after my 
arrival in their vicinity. Itook up line‘of march, and encamped in the 
direct road between, the two hostile encampments, where | have re- 
mained since, within about two anda half miles of Wight’s encamp- 
ment, and some times the other camp isnearer, and some times further 


from me. J intend to occupy this position until your arrival, as I deem , 


it best to preserve pence, and prevent an engagement between the par- 
ties, and if kept so for a few days, they will déubtless disband ‘without 
coercion, i _  Thave the honor to be, 
E Yours with respect, 
A. W. DONIPHAN, . 
Brig. Gen, 1st Brig. 3d Div. Mo. Mi. 
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. "General Atchison to the Governor. 


‘Hear Quantens, 3d Div. Mo. Mi. | 
-` Grand River. ‘Sept. 17, 1838, 
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To His Excellency, the Commander-in-Chief. 
Sir :—T[ arrived at the” county seat of this county, Daviess, on the’ 
» evening of the 15th inst with the troops raised from the militia of 
Ray county, when I Was joined by the troops from Clay county, under 
the'cornmand of Genetal Doniphan; in the same neighborhood }4ound 
from two to three hundéd inen id arms, principally from the counties of ` 
Livingston, Carroll and’ Saline; these’ men were embodied‘ yuder the - 
pretext of defending the.citizens of Daviess county, against the Mave" 
mofisy and. were operating under the orders of a Dr. Austin, frony Gar- 
_-yollcounty. ‘The citizens of Daviess, ox alarge portion of themresid- 
ing an each side of the Grand River, had left their farms and removed 
their families cither to the adjoining counties‘or collected them togeth- 
-erat a place called the Camp Ground.’ The whole county on the east 
side of Grand River appeats-to-be-desemtéd,with the exception of n 
- few who are not so timid’as their neighbors, `- ie 
The Mormons of Daviess county have also left their farms, and have 
encamped for safety at a place, immediately on the east bank of Grand 
River, called Adam-oirdiahmon. The numbers are supposed to 
be about two hundred and fifty men, citizens of Daviess county, and 
from fifty to one hundred men, citizens of Caldwell county; both par- 
ties have been scouting through the country,’ and occasionally taking 
prisoners, and threatening and insulting each other, but as yet no blood 
has been shed. {have ordered all armed men from adjoining counties 
to repair‘to their homes; the Livingston county men, and others tô the 
amount of one hundred men, have returned, afd there remain now 
about one hundred and fifty who will,] am in hopes, return in a few 
days. Ihave been informed by the Mormons, that all of those who 
have been charged with a viotation of the Jaws, will be in to day for 
trial; when that is done, the troops under my command willbe no 
longer required in this county, if the citizens of othei counties will 
return to their respective homes. I have propased to leave two 
companies, of fifty men each; in this county, and discharge the remain- 
der of the troops; said two companies will remain for the preservation 
of order, until peace and confidence are restored. I also enclose to 
your Excellency the report of General Doniphan, and refer yon for ` 
particulars to Major Rogers. 
ee I hate the honor to be, your obd’t servant, 
D. R. ATCHISON, OESS 
ok Maj. Gen’l 3 Div, Mo. Mi. 
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‘ General Atchison to the Governor. eo 
\ « Heap Quarrers, 3 Div. Mo, Mi, ) 
ae ek L| Liberty, September 20th 1838. "4 
Sah ee re area E i 
To. His Excellency, the::Commangğeriin:Chief of the Mo. Mi. i 
Sir -The troops ordered:out for tie: purpose of putting down the 
insurrection, supposed: to exist in the counties of Daviess and Caldwell, | 
were discharged on, the, 20th inst. with the exception of two compa~ 
nies of the Ray militia, now stationed in the county of Daviess, undér - 
the comm and of Brigadier General Parks; it was.deemed necessary itt ' 

' the stateof excitement in. that county, that those gompantes, should’ 
remain there for a short’period longer, say some twenty days, until 
confidence and tranquility should be restored. > > ” foes 

The reason that an officer of General Parks’ rank was Jeft,m coma 
mand, were, Ist. that, if necessary he might call to his assistance upon * 
the shortest notice, the whole ‘force of his Brigade. 2d., the moral < 
influence of an officer of his rank would be greater than an officer of 

— Jess grade: sd, T-could-nor find an oficer-of tess-grade~in-my Divi---- 
~~ ‘sion to manage affairs of so much delicacy and-importance. ~All-the--- - 
offenders against the law, in that county, against whom process was 
taken out, were arrested and brought before a court of inquiry, and” 
recognized to appear at the Circuit Court. Mr, Thos, ©. Burch at- 
tended to the prosecuting on the part of the State. The citizens of 
other counties who came in armed to the assistance of the citizens of 
Vaviéss county, have despersed, and returned to their respective 
hores, and the Mormons have also returned to their homes; so that 1 
consider the insurrection for the present, at least, to be at an end, but 
from the state of foeling in the county of Daviess and the adjoining coun- 
lies, itis very much to be feared jt, will break outagain, and ifso, without 
the interposition of the Commander-in-Chief, the consequences will he 

r awful, From the best information] can get, there are about two hun- 
dred and fifty Mormon families in Daviess county, nearly one half of 
the population, and the whole of the Mormon forces, in Daviess;€ald- 
well and the adjoining counties, is estimated at from thirteen to fifteen 
hundréd men, capable of bearing arms, oo cs a 

If an attack is made upon, the Mormons in Daviess county, for the 
purpose of driving them from that county, it.is very much to be feared 
tha tthe Mormons, to a man, will assist the Mormons of that county; 
this-will be the case I have"no doubt.. L will further inform vour. Excellent 
cy, that the Mormons are well armed, most of them being equiped with “ 
a good rifle or musket, a brace of large belt pistols, and a broad sword, 
sa that [rom their position, and their fanaticism, and their unalterable - 
delermination not to be driven, much blood will be.spilt, and nuch suf - 
fering endured, if a blow is once struck, without the interposition ‘of 
your Excellency. ae ay 

Major Rogers, I presume, has given your Excellency a history of the 


i ` ‘Maj. Gen’. 3 Div. Mo. Mi. 
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immediate cause of the disturbance in Daviess county, and also Judge 
King has given a detail of facts as far as’he could learn them; I send 
you copies of Judge King’s communication to me, upon the subject of 
ordering out d military force; also‘ a petition from the citizens of Ray 
_. equnty. I was also urged to take that step by the citizens of the most 
respectable classes in the county of Clay, and was urged to it by the 
citizens of Daviess county; also of Ouldwell county; {rom all which. 
eee ions. | deemed it my duty to order out all the military for-——~ 
ces and Ihave now no doubt'of thé’ propriety ofthe measure; it has pre~ 
vented’ blood being shed; for the:present, anid I'am if, hopes for the 
falur; it hás ċonvibhted the ‘Mormons that thelaw-will be inforced, and 
other citizens that it can'bé enforced, and is ample to redress all griev- 
ances. The Mormons of ‘Daviess county, as I stated in a former re- 
port, were encamped.in a town calledjAdam-on-diahmon, and are head- 
ed by:Lyman Wight, a bold, brave, skillfal, and, I may add, n desperate 
man; they appeared to be acting on: the defensive, and l must further 
‘gdd, gave up the offenders with a good deal of promptnoss, the arms 
‘taken by the Mormons, and prisoners were also given up upon demand 
~ with seeming cheerfulness. Your order ifrelation to, raising five hun- 
“dared mounted men, will -be-attended.to with promptness. 
Ga te I have the honor to be, &e.. 2 


. DAVID R. ATCHISON, ~~~ 


STR RN tate mann ofr stn nd 


p sere tmnt - 


Hon. A. A. King to General Atchison, 


f 


£ l Ricumonn, Sept. 10, 1838, 
y KS 
JDear Sin:—Since my letter to you, on yesterday, I have received ` 


divers and sundry communications from Grand River, all going to show 
that the people in that quarter, on both sides, need protection, and ne- 
thing but an armed force can do it. ` 
The Mormons, named in the warrant issued by Esquire Dryden, witl 
not be taken, and I send you a jetter” from Smith and Rigdon, which 
may be of service to me hereafter, and I hope you will preserye‘it. 
From that, you can learn somewhat the state of affairs. Ido not know 
of any authority l have to direct your movements in the matter, but I 
will advise you, and hopé you deem it ydur duty ‘to act in the matter, to 
send a force, say of two hundred men, or more if necessary, and from 
the circumstances, more may be necessary. Dispel the forces in Davi- 
ess, and dll the assembled armed forces in Caldwell, and while there, 
-cause those Mormons who refuse to give up, to surrender and ‘be recog- 
nized, forit will not do to compromise the law with them. I shall’ in- 
form the Governor of what 1 have advised; and I have'nd doubt but he 
will approve of it; to take time to send to him before hand, will be 


*This letter does not appear in tho (ostimony on file. 
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useless, for the mischief will be dane before he could act, Please, advise 
me of your determintion by the bearer; I will cordially co-operate with 


u, when you may require its Respectfully. . 
a aaa ad AUSTIN A, KING. 
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: Citizens of Ray County to General Atchison. 


Gen. Davin R. Arcutson. 


| Dear Sir:—The undersignéd are fully impressed with a belief, that 
there is an insurrection on foot, mm the counties of Caldwell and Daviess, 
in this State, between the Mormons and other citizens of this State. 
The citizens of Daviess have a Mormon in custody as a prisoner, who 
they took as a spy; and the Mormons in Caldwell have, three men, 
to-wit: John Comer, Wm. McHany and Allen Miller, taken and confi- 
ned as prisoners, They were taken in passing from Ray through Cald- 
well to Daviess. The undersigned, therefore, earnestly request you fo 
order out the militia, to suppress this insurrection, and to save the eflu- 
sion of blood, which must,specdily take place, unless prevented. 


vaname | fee, Som || coke GB. Thacken, -Jesse Coates, = 
Anderson Martin, — Wade Hall, * 
P. R. Wirt, Geo. Woodward, W. ©. Williams,” 
Jas. S. Ball, J. W. Wall, A.B. Sherwood, 
Isaac Manson, ' Lewis L, Jacoby, Joel Jacobs, E 
A. H. Ringo, John N. Hugltes, Jacob Rifle, 
Allen Ball, Merl M. White, James Johnson, 
J. R. Hendley. Houston Long, W. P. Boyce, 
C. R, Morehead, W. C. Pollard, Nathan Conner, 


Sept, 10, 1838. S. L. D. W. Shaw. 


` 


A petition from certain Mormons to the Gover nor; 
De Wir, Carroll county, State of Missouri, Sept. 29, 1838. 


To His Excellency, Linurn W. Bocos, a 
Governor of the State of Missouri. 


é 

Your petitioners, citizens of the county of Carrall, do hereby petition 
your Excellency, praying for relief: That whereas, your petitioners 
have, on the 20th inst, been sorely aggrieved, by being beset by a law- 
less mob, certain inhabitans of this and other counties, to the inju- 
ry of the good citizens of this and the adjacent places; that on the 
aforésaid day, came from one hundred to one hundred and fifty armed 
men, and threatened, with force and violence, to drive certain peaceable 
citizens from their homes, in defiance of all law, and threatened then 
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è to drive said citizens out of the county, but on deliberation, concluded 
to give them, said citizens, till the first of Qolober next to leave said 
county, and threatened, if not gone by that time, to exterminate thom, 
without regard to gge or sex, and destroy thelr chattles, by throwing 
them inthe river. We, therefore, pray you to take such steps, as slial: 
puta stop to all lawless proceedings; and wo, your potitioners, will ove. 


pray, &cc. doe. : 
Banj. Kondriak, Thos. [Yollingshead, Nathan Harrison, 


Dudiey Thomas, Asa W, Barnes, * Blizabeth Smith, 

` Wm. P. hundow,  Blijah T, Rogers, ` Henry Root, ~ 
Jno. Kendrick, John Dougherty, A. L, Caldwell, + 
Thos. Dehart, Moses Harris, C Rufus Allen, 
Francis Brown, ` Perry ‘Thayer, ” Ezekiel Burnes, 
John Tilford, . B R Bortley, ©” 'D, CI Barnes, 
H.G. Sherwood, = Jonathan Harris, Wor S. Smith, œ 
John Murdock, - Wm. J, Hatfield, ‘James Hampton, 
GeM. Hinkle, -> Oliver Olney, ' Robt, Hampton Tug 
James-Vallance, © John Thorp, ‘ ‘Jonathan Hampton, 
Jabez Lake, XH. T. Chipman, Geo. Peacock, 
Albert Sore, David Dixon, Danl. Clark, - 
Samual Lake, Benj. Hensley, ` Tohn Proctor, 


-Asn-Manchester,._Pranklin N: 'Thayet, James MeGuin, 
Wm. Winston, H. M. Wallace, = Smith Humphrey, 
John Olark, D. Thomas, (no Mormon.) 
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Secretary of Stete to the Governor. 
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oa 
‘Once or Sucnerany OF Stare, 
City of Jefferson, Sept, 22, 1838, 5 o'cfock P. M. 


T'o His Excellency L. W. Bocas, Gov. Mo. 

Sm:—The accompanying two letters, or reports, from Major Gene- 
ral Atchison, and Brigadier Ceneral Doniphan, on the subject of the 
Mormon ditliculties, the former directed to your Excellency, and the 
latter from General Doniphan to General Atchison, have just been re- 
cioved by express; deeming them of sufficient importance to justify the 
sending of them to you by express, I have engaged Jesse B, Barber, 
Esqr., for that purpose, who will leave some timo to-night, or very carly 
in the morning. = i be f 

Irom the tenor of these papers, it would appear there is ao necessi- 
ty fer the troops that have been raised for this Divison to march, The 
commanding officer, however, does not consider that he would ba justi. 
fied in disbanding them, or suspending, for a few days, operations, 
without express orders from tho Commander-in-Chief, He hag acéar- 
dingly, a few moments ago, taken np the line of march for thascenc a 

. difiicaltivs. l have the honor to be 
: ~ Vory respectfully, &c., 
` / PETER G, GLOVER. 
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. 
General Atelisan to the Governor. 


Lmerry; Srv, 23, 1 838. 


To His Excellency, the Commander-in- Chief. -ota = 


Sm :—Your order through the Adjutant General, of the 15th insta 
was received on the 22nd inst. Your Bxcellency will percieve from a 
former: report, that an armed force was ordered out under my com- 
mand, from the militia of the third Division, to put down an insurrec~ 
tion, supposed to exist in the counties of Caldwell and Daviess, and to 
‘assist the civil oflicors in the. counties to bring oflenders to, trial, and 
otherwise enforce the laws. `I now again inform your Excellency, that 
all oflonders against the laws in these counties, against whom process 
was issued, and particularly the persons in the writ named, issued by 
William Dryden,a Justice of the peace for the county of Daviess, were 
brought before a court of inquiry, and recoghized to appear tt the Cir- 
cuit Court; and Brigadier General Parks was teft in said county of Dav- 
less, with two companies, o! fifty men aach, for the purpose of enforcing 
the laws, under the directionof the civil ollicers, and from the facts as 
fur as I could-learn them, one hundred men were amply sufficient for 


. ‘ * k 5 
—-——-tl_purposes of enforcing law, keeping down insurrections, dc. 


I have the honor to be, &c., _ , 
` <- DAVID R. ATCHISON, 
Maj. Gen’). 3d Div. Mo. Mì | 


I 


erences, 


| 
~~ From the Governor to General Clark. ! 
[ORDER] | 


Teao Quanrers or tim Minna, > , 
Jonësborough, Sept. 24, 1838, 


Mason Gen's Jonn B. Crans, lst Div, Mo, Mi ~ 


| 


Sm:—The Commander-in-Chief, having this morning recieved infor 


mation, by express, that tho civil disturbances in the counties of 
Daviess and Caldwell have beon quieted and order restored to the 


community; he therefore orders that the troops under your command 


destined for that service be immediately discharged. 

The Commander-in-Chiet avails himself of the present occasion, to 
tender to you, and through you to the troops under vour command, 
his thanks for the prompt manner in which they responded to the call 


_of their country, 


By order of the Commander-in-Chief, 
i B. M. GISLE, Adjutant General, Mo. Mi. 
A similar letter was also sent to Major Generals H. W., Crowther, 
N, D, Lucas, and Lewis Bolton.] S 
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. General H. Q. Parks to the Gove? nor. 


| o! Hean Quarters, 2d Brig. 3d Div. Mo. Mi. 
` . -Bill Port, Sept, 25, 1838. 


, 2 


. ; } 7 ` . 
His Excellency, Lusurn W. Boaes, Commander-in-Ohief. 


‘.  Sir:—I received this morning, after my return froma tour in the 
upper part of this county, with a detail of the troops under my com- 
mand, in a§sisting the constable in bringing offenders against the laws 
to justice, your despatch to Major General Atchison, which I taok the 
liberty to open. ‘The Major General left here with the troops from 
Clay ‘and Ray, except, two companies from Ray ordered to pemain 
under my command, on the 18th inst.; since that time 1 have-been em» 
_ ployed in assisting thé peace officers to execute the laws, and in bring- 
` ing.offendeys to justices - > 
Iam happy to intorm ‘you that‘ there is not any necessity to use a 
larger force here at presentitkgt now under my command I deem am- 
ply sufficient for the present purpose; should occasion require it, I have 
thought 1 could detach a sufficient force from the Brigade under my 
command. Whatever may have been the disposition of the people 
called Mormons, belore our ayrival-bere;-since—wve—have_-made_our_ 
appearance they have shown no disposition to resist the laws, or of 
hostile intentions. 
' I deemed it my duty to visit their town in this county, and as soon 
as they saw the militia interpose between them and the people of 
this, and some of the adjoining counties who had assembled in arms, 
they went to work, abandoned their hostile attitude, and at this time 
peace and tranquility has every appearance of being restored. How 
long things may maintain their present attitude, 1 know not, but if the. 
May. General had not taken the field with a sufficient force, as promptly 
as he did, there is every reason to fear a dreadful conflict would have 
ensued. On next Saturday there will be brought to trial some fifteen or 
twenty individuals, of the Mormons, before a Justice of the Peace ; 
a committee has been appointed on behalf of the citizens of Daviess 
county, to meet the Mormons on to-moriow, for the purpose of pro- 
posing to buy or sell out to them; they will. meet at Adam-on-diahmon, 
when I willattend with a force to insure tranquility. ` 
“There has been ‘so much prejudice and exaggeration concerned in 
this matter, that I found things on my arrival here, totally diferent, from 
what I was prepared to expect. Itis true that a great excitement did 
prevail between the parties, and I am happy to say that my exertions, 
" ag well as those of Major General Atchison, and the officers and men 
under my command; have been crowned with success. When we ar- 
rived here, we found a large body of men from the counties adjoining, 
armed and in the field, for the purpose, as I learned, of assisting the 
people of: this county against the Mormons, without being called out by 
the proper authorities. This force, the Major General very promptly 
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prevailed upon to return to their homes, ‘and left directions with me to 
see that they. had done so, I have the honor to say to you, that duty | 
has been promptly attended to, all of which I have advised General A. 
thereof. Ihave thought it necessary to be thus minute jn detailing'to 4 
you our operations since we took the-field; for further particulars beg | 
your Excellency may refer to the Major General, whol doubt not wili 
communicate.to you al] the information in his possession; in the mean 
time, I assure you that any orders, given by yéu, or the Major General, | 
relative to this matter, shall be promptly attended to. 
— I have the honor to remain, your obd’t sefvant, 
H. G. PARKS, Brigadier General. | 
P. S., Since writing the above, 1 received information that if the | 
eommittee do not agree, the determination of the Daviess county men | 
is to drive the Mormons with. powder and lead; should any further | 
measures take place, of importance, I will immediately advise-the Ma- 
jor General of the Division thereof, 9.” haat ge age 
wo» H. G. PARKS, Brig. Gen’, ` 
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General Parks to General Areno e 

B Huap Quanreps, 2d Brig. 3d Div. l 

ae Mill Port, Sept. 25, 1838. 


’ 


} i 
Masor GENERAL ATCHISON. 


Drar Sm:—I received this morning a despatch from the Governor, 
directed to you, which T took the liberty to open and advise you thereof. 
"You will see by the letter of the Commander-in-Chief that he is brmg- 
ing into the field a large body of troops, as I understand, under the 
‘ command of four Major Generais. I have thought it my cuty to ad- 

vise the Commander-in-Chief, that I deemed the forces now under my 
command amply sufficient to presetve tranquilty and enforce the laws. 
Since my last to you by, Mr. Stone, I have been at this place, em- 
ployed in “fulfilling the orders left by you.- Iam happy to be able to 
state to you, that the deep excitement existing between the parties 

. has in a great. degree ceased, and so far I beve had no occasion to resort 

to force, in assisting the constables. On to-morrow, a committee from | 
Daviess county meets a committee of the Mormons at Adam-on-di- 
_abmon, to propose to them to buy or sell, and I expect to be there, 
On Saturday the 29th inst, there are fifteen: or twenty of the Mormons 
cited to trial at Gallatin, where, Lyman Wight has pledged himself to 
me, they will attend. The óflicers and men are all,in good health at 
` present, and have been actively employéd in the above duties. . 1 have 
this moment heard a threat, thrown out by the men, of this county, that 
‘should the above measures fail, their intention is to drive the Mor- 
mons with powder and lead from this county. How far such a measure 
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will be exeçuted I know not, but £ will exercise my utmost vigilance in 
this affair, and adyise you thereef, from time to time. 


y 


I remain, your obd’t servant, `- 
H. G. PARKS, Brig. Gen'l. 


ntact 


- General, Alvhison to the Commander-in- Chief. 
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Luenry, Serremer 27, 1838. 


To the COMMANDER-IN~ÜHIBTs, 


$ 
` ES st e , , A por 
. ' Sm i—I received a communication by express on the 26th inst., to- 


gether with a report from Brigadier General Parks, who is in command 
of thé troops, leit by mein Daviess county, Lhave made two reports 
„~ toyour Excellency, one sent by Maj. Rogers, and the other by, mail, 
neither of which I presume your.Eixcellency bns received; one dated 
the 17th of September, the other the, 20th of September. The force 
under General Parks is deemed sufficient: to.excute the laws and keep 


* 


— the Penve-in-that-coun ty+s-things-are not.so_bad in that county ns repre- 
sented by rumot; and in fact from affidavits’ f have ro doubt your Bx- 
cellency has been decieved by: the exaggerated statements of design- 
ing or half crazy men. T have found there is no cause of alarm on 
account of the Mormons; they are not to be feared; they“are very. 
muchalarmed. I transmit a report made to me by General Parks, dated 


25th of September, and from 
reported to your Excellency. 


I have the honor to be &c., 


that report I learn that the General has 


x 


DAVID Å. ATCHISON, `> 
Maj. Gen’l. 3d Div, Mo, Mi., 
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General Lucas to the Governor. 


Boonvitte, Moy Ocrorrr 4, 1838, 


: Dean Sin:—As we passed down the Missouri River, on Monday last, 
4 we saw alarge force of Mormons at De Witt in Carroll county, under 
arms. ‘Their commander, Col. Hinkle, formerly of Caldwell county, 


informed me that there were 
expecting an attack Trom the 


two hundred, and that they were hourly 
cilizens of Carroll county, who, he said, 


were then encamped only six miles from there, waiting for a re-inforce- 
ment from Saline county. Hinkle said they had determined to fight. 


News had just been. received. 
ette, thata fight took place on 


at this place, through Dr. Scott of Way- 
yesterday, and that several persons, were 


killed, Dr. Scott informed me that he got his information from a gen- 
tleman of respectability, whoshad heard the firing of their guns as he- 
passed, down. If a fight has actually taken place, of which I have no 
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doubt, it will create excitement in the whole upper Missouri, and those ~ i 

‘base and degraded beings will be exterminated from the. face of the earth. , 

If one of the citizens of Carroll should be killed, betore- five days +~- 
_ believe that there will be from four to five thousand volunteers in the 

_ field against the Mormons, and nothing but their blood will satisfy them. ~~ 
it is an unpleasant state of affairs. The remedy Ido not pretend to 
suggest to your Excellency. My troops, of the 4th Division, were on- 
-ly dismissed subject to further orders, and can be’ called into, the field at 

an hour's warning. . 

ne In haste, I have the honor to be, 
Your most ob't serv’t. ; 
i SAMUEL D. LUCAS, ` | 
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General’ Atchison, to the Governor, : A 
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a »Boonvizix, Oct. 5, 1838. | 
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mander-in-Okief of the Mo, Mi. 


ity 


To His Excellence 


thë Com 


Smi—I have.just received’ by express, a communication from Brig. 
Gen. Parks,-a copy of which I*herewith transmit. It seems, sir, that 
the Mormon difficulties are not brought to, a close. In Carroll county 
the citizens are in arms, for the purpose of driving'the Mormons from 
thatcounty. Ihave authorized Gen, Parks, if he deems it necessary, to 
call for the troops raised m the 1st Brigade, 3d Division, under the or- 
dex from your Excellency, or as many of them as are deemed necessa- 
ry. The following isa copy of Gen, Parks’ communication: 


Hiap Quanrers, 2d Brig. 3d Div. 
i s 5 7 a Richmond, Oct. 3, 1838, 
Maj. Gen. Davin R. Aronson. ý 


Dear Siri] received this morning an affidavit from‘ Carroll county. 
The following isa copy: 

“Henry Root,on his oath, states, that on the night of the Ist of Oc- 
tober, there was collected in the vicinity of Da Witt an armed force, 
consisting of irom thirty to fifty persons, and on the morning’ of the 
2d of October, came into the town of De Witt and fired on the civil 
inhabitants of that place. Thirteen of said individuals were seen by me 
in that place, and I believe there is actually. an insurrection in that 


lace. 
r (Signed) HENRY ROOT.” 
Subscribed and sworn to this 3d day of October; 1838. 
, WILLIAM B. MORTON, J. P. 
Yn. consequence of which information, and belief., of an attack being, 
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made on’ said place, 1 have'otdered out the two companies raised by 
your order, to be held in readiness under tha commandfof Capts. ‘Bogart 
, -and Houston, to march for, De Witt, in Carroll county, by 8 o'clock to. 
' morrow. morning, armed and equipped as the law directs, with six day’s 
provisions and fifty rounds of powder and ball. T will proceed with 
_ these troops in person, leaving Col, Thompson in command on Grand 
River. As soon as] reach De Witt J will advise you of-the state of 
affairs more fully, I will use all due precaution in the affair, and deeply ~. 
regret the necessity of this recourse. : K i 
. a - R'G, PARKS, Brig. Gen, 2d Brig. 3d Div. ` 
P. S. Twill thaak you to write me by Mr. Wade, and give me any 
advice you may deem necessary in this affair. 
Yours, &c. i H, G, P. 
~~ In-the-county `of „Daviess every thing is quiet at this time, and itis 
_./ supposed will reisin soy, J have ordered Gen. Parks to discharge the 
troops in that county so soott-qs thirty days shall have expired fram the 
time they were mustered into service. A 
Oe I have the honor. to. yentain, &c., 
DAVID R--ATCHISON, 
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“Report of the Committee of Chariton colnty. 


i j a ad Fii Nee 

The undersigned committee were appointed at a public meeting, by 
the citizens of Chariton-county,‘on the 3d day of October, inst., for the 
purpose of repairing to De Witt,in Carroll county, to inquire into the ' 
nature of the difficulties between the citizens of Carroll aad thesMor- . 
mons. We arrived at the place of difliculties on the ath of October, 
inst, and found a large portion of the citizens of Carroll and the àd- 
joining counties, assembled near De Witt well armed. We inquired in- 
to the nature of the difficulties: They said that there wasa large por 
tion of the people called Mormons, embodied in De Witt from diifer- | 
ent parts of the world. They are unwilling for them to remain there, ' 
which is the cause of their waging war against them. To use the gen- 
tleman’s language, they are waging a war of extermination,or to remove 
them from the said county. We also went into De Witt, to see tho 

_ situation of the Mormons. We found them in tho act of defence, beg- 

ging: for peace, and wishing for the civil authorities to repair there as 
early as possible, to settle the difficulties, between thé parties. 

Hostilities have commented, and will continue until they are stop- 
ped by the ciyil authorities. This we believe to be a correct statement 
of both parties., This the 5th day of October, 1838. ike 

` JOHN’ W. PRICK,, 
e, WM. K. LOGAN. 

Sworn to and subscribed before me, the undersigned, one of the jus- | 

tices of. the peace, ,within and for Chariton county, and State of Mis- 


souri; this 5th day of October, 1838. _ 
sour this dtn dry 5 : JOHN MORSE, 3.2. | 
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-=> General Parks to General Aichisons — -+ 5x» 


“a secdiid attempt om the town of De Watt, with small.arms and can: | 


aan 


Brigape Hirao Quarqurs, S'miles from De Witt, 2 
i ‘Carroll county, October 7, 1838. 


Gen. Davin Rs: Arenson. om As ‘ 


Sin:—Immediately after my express to you, by Mr. Warder, was sent, 
1 proceeded to'this place, which I reached yesterday. with two compa- 
nies of mounted meh from Ray. 1 ordered Col. Jones to call out three 
companies front this county to hold themselves in readiness, to jom me 
at Catrollton on the 5th inst., which order has not been carried into 
effect. None of the Carroll regiment is.with me. On arriving in the 
viemity of De Witt, I found a body of armed men, under the command 


of Doctor Austin, encamped near De Witt, besieging that place, to the ` l 


number of two or three hundred, with a piece of artillery, ready. to 
attack the tawn of De Witt. On the other side, Hinkle has in that place 
three or four hundred Mormons to defend it, and_says he will die before 


he is driven from thence. On the 4th mst, they hadwskifmish—fiftéem 
X 


or thirty guns fired on both sides—one-man from Saline wounded in the 


hip. The Mormons are at this tithe too’ strong, and no attack is ex- ` 


pected before Wednesday or-Thursday next, at which time Dr. Austin 
hopes his forces wil! amount to five hundred men, when he will make 
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In this posture of affairs, I can do nothing but negotiate between the 
parties, until further aid is sent me. I received your friendly letter of 
the 5th 4nst., by Mr. Warder, authorizing me to call on Gen. Doniphan, 
which call I have made on him for five companies from Platte, Clay and 
Clinton, with two companies I ordered from Livingston, of which’! 


doubt whether these last will come, if they do, I think I will havéa ’ 


force sufficient to. manage these beligerents. Should thesé troops ar- 


yive-here in time, I hope io be able to prevent bloodshed. Nothing ` 
seems so much in demand here (to hear the Carroll county men/talk,) 


as Mormon scalps—as yet they are scarce. I believe Hinkle, with his 
present force and position, will beat Austin with five*hundred of his, 
troops. The Mormons say they willdie before they’ will be driven out, 
&c. As-yetthey have acted on the defensive as far as I can learn.’ It 


is my Settled opinion, the Mormons, will have no rest until they leave— -> 


whether they will, or not, time only cantell. {assure you I never felt 
more rejoiced, than when I received your letter to call on Gen. Doni- 
phaa’s Brigade. For this mark of your confidence and friendly appro- 
val of my actions, Ido feel under renewed obligations to you, and hope 
to show the necessity of making the call on Gen. D's Brigade. Ihave 
aiso sent an express to Gen. Doniphan, to come in person if he can; 
I want his aid and advice. I will keep you advised from time to time 
of the state of affairs here. It would relieve me much if you would 
request the Governor to make his appearance here among the Carroll 
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boys; he need not order out any forces, those already ordered by me Į 
deem sufficient. You know a,word from his Excellency would have 
more power to quell this affair than aregiment, Should he come, which 
I hope he ‘will, for this 1s no little affair, he will be able to take such 
steps às may be deemed by him right and necesary to settle this matter- 
I have the honor to remain, 
' ‘a Your obedient servant, . 
H. G. PARKS, Brig. Gen. Com. 
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General Atchison to the Governor. 


: mats Boonvitre, Oct, 9, 1838. 
To the Commander-in- Chief. Ke < 


t 
/Siny==Enclosed. you’ will receive a communication from Gen. Parks, 
-Which I deem my duty to forward to your Excellency. 1 have required 

Gen. Doniphan with the troops frém Clay, Clinton and the Platte, to 
co-operate with Gen. Parks; (have also instructed, Parks to prevent 
armed Mormons from marching to De Witty and also to send back or 
take into custody, all.the Mormons from Caldwéll tounty, who may be 
found in arms in Carroll county; also-to disperse all armed bands of cit- 
izeng from other counties found in Carroll. i 

I have also suggested to Parks to urge it upon the Mormons in Gar- 
roll county to sell out and remove elsewhere, and also to urge the citi- 
zens to måke the proposition to buy. Ihave no doubt but your Ex. 
cellency, if you should deem it your duty to proceed ‘to Carroll county, 
could restore peace, I would have forwarded this communication by 
express, but was informed that you were at St. Louis. Itis therefore 
sent by mail. If youdeem it necessary to proceed to Carroll county, I 
would respectfully suggest that it should be done as quick as possible. ` 

I have the honor to be, &c., 
D. R, ATCHISON. 

‘P. S. If your Excellency should deem it ‘necessary to proceed to 
Carroll county, Boonville will be in your route, when it would give me 
great pleasure to see your Excellency, at which time I will be pre- 
pared to give all information as to the difficulties between the Mor- 
mons and citizens, as far as it could be obtained. ' DRA 
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General Atchison to the Governor. 


' Boonyu.re, Ocr. 16, 1838. ` 


To His Excellency, L. W. Bogas. 7 l 

Sin:—Fyom a communication received from Gen. Parks, I learn that 
the Mormons in Carroll county have sold out and left, consequently ev- 
ery thing is quiet there, but Parks reports that a portion ofthe men 
from Carroll county, with one piece of artillery, are on their march for, 
Daviess county, where it is thought the same lawless game is to be 
played over, and the Mormons to be driven from that county and pro- 
bably fron: Caldwell county. Nothing, in my opinion, but the strong-, 
est measures within the power of the Executive, will pat down this 
spirit of moboeracy, ` 

The trops ordered ‘into the field, from Parks’ report, partake, in a 
great degree, of the mob spirit, so that no reliance can be placed upon 
them; however, in this T believe Parks to be mistaken, I would respect- 
fully suggest tn your Excellency the propristy of a visit to the scene 
of excitement in person, or at all events, a strong proclamation. The” 
state of things ‘which have existed in the counties of Daviess and’ Oar- 
roll for the last two months, has been, in a high degree, ruinous to the 
public, and disgraceful to the State. I would again respectfully suggest 
-. strong measures to put down this spirit of mob and_misrule, or permit 
them to fight it out. 1f your Excellency should conclude the latteriex- 
pedient best calculated td protluce quiet and restore order, issue an order 
‘to the Major General, 3d Division, to discharge the troops now engaged 
in that service. I have the honor, &c., 

` DAVID R. ATCHISON. 
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General Clark to the Governor. 


` Boonviuce, Oct. 9, 1838, ` 
To His Excellency, L. W. Boccs. . 


‘Sin:—Since Í wrote to you, I have received the enclosed information 
in relation to the Mormon difficulty.’ The names subscribed ta the en- . 
closed paper are worthy, prudent and patriotic citizens of Howard 
county; and [am persuaded nothing but a case’ of absolute necessity 
to protect their friends would induce them to engage as they have done. 

I regret exceedingly. that your Excellency received information, ma- 
king it necessary to discharge the troops you had on the march. Noth- 
ing but some such step, in my opinion, will ever settle the affair. - I 
hope your excellency will write tome on the receipt of this. 

l have the honor to be, 

7 Your obd’t servant, “ 


JOHN B. CLARK 
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Camp near De Witt, Oct. 7, 1838. 
T'o the citizens of Howard cvunty, 


_ Senrirmmn-—This county is the theatre of a civil war,and will soon be 
one of desolation, unless the citizens of the adjoining counties lend im- 
mediate assistance. "Che mfatuated Mormons have assembled in large 
numbers in De Witt, prepared for war, and are continually pouring in 
* from all quarters where these detestable fanatics residé. ° va 
..The war ig cormmenced! blood has been shed—they shed it; they- 
waylaid ‘and fired upon a body of the citizens of Carroll county and 
wounded some. ‘They are the aggressors—they have been guilty of 
high treason; they have violated the law's and shed the blood of our crt- 
izens; and we'think this one of the cases ol emergency m which the: 
:people ought to take the execution of justice in their own hands. Spee- 
dy action is necessary; the progress of their imposition, insult and op- 
pression ought to be checked in the beginning. The people must act 
togéthét—they must-act énergetically. OO 
p~ It is now 12 o'clock at night-the Mormons are lurking around our 
f eamp, and making preparations to attack us before day. Our numbers 
¢ are much less than theirs, and we will‘have to act on the defensive un- ` 
‘ til we procure more assistance, About two hours ago the Mormons | 
were re-inforced by--sixty-two mounted men,..well armed, from Far 
West; they are arriving every night; two nights ago it is thought one 
hundred came to De Witt for the purpose of making war upon the ; 
people of this county. Po 
Under such circumstances, you cannot fail to come forward immedi- 
ately. Can you not be here by Sunday or Monday at farthest? Come 
by fives and'tens, if you cannot come by companies; bring all you'can. 
This is no false excitement or idle ramor—it is the cold reality too real. 
We will anticipate you immediately, and shall expect your co-operation. | 
and assistance in ‘expelling the fanatics, who are mostly aliens by birth, ' 
and aliens in principle from the county. We must be enemies to the 
common enemies of ‘our laws, religion and country. 
Your triends and fellow citizens, ; 
Congrave Jackson, James Jackson, Jr. Geo. Crigler, 
» Larkin K. Woods, Johnson Jackson, Wm. L. Banks, . ! 
Thomas Jackson, John L. Tomlin, Whitfield Dicken. 
` Rolla M. Daviess, Sidney S. Woods, , 
P: S. Ourguard was just now fired upon by the Mormons.: They 
have become “emboldened by their recent re-inforcements, ang, we will 
have to dct on:the defensive until assistance arrives. 
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Statement of Adam O. Woods. 


I, the undersigned, Adam C. Woods, a citizen of Howard cqunty, do 
certify, that on the 6th day of October, 1838, in company with Capt, 


” 


Al 


` GE , ‘ 
Congrave Jackson and others of Howard county, hearing of the Mor- 
mon difficulty at De Witt, concluded to go up there, and did “go to m- 
_terpose our gaod offices, and make peace between them and the citi-: 

zens., When we reached there, on last evening, we found under arms, 
m a mile or thereabout of De Witt, about two hundred citizens encamp- _ 
ed and sentinels out. I did not go into De Witt; L was “advised not to” 
wo in, fearing that I would be injured. I wag informed, and believe the 
information to be true, that the Mormons at De Witt are between five 
and six hundred, well armed. J remained on last night in the camp of 
the citizens, intending on this morning to go into town, and endeavor 
tb make péace, but about midnight the Mormons commenced firing on 
the sentinels.placed out by ‘the citizens, which was returned; there was 
oceasional firing at a distance until day. From the above occurrences 
we were deterred from making any attempt with the Mormons for 
peace, and I left on this day about 10 o’¢lock in the morning. 

\ Oct. 75 1838, J X . A. C. WOODS. \ 
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Drag Sin:—I avail myself of this opportunity, to inform you of the 
present deplorable condition of our country. I arrived home last night 
from the second tour of duty to suppress insurrections. When the 
first campaign closed on Grand River, and the public was informed that 
peace was restored, the citizens who hved in Daviess and the adjoining 

_ counties knew, and expressed themselves, that the Mormons were de- 
Y termined to drive the citizens from Daviess county, which! the Mors 
_monshavesince expressed. ‘The lives of the people of Daviess have 
"been threatened; many of them have fled for salety to the adjoining 
counties. Whenever we meet a Mormon he is armed in the best man- 
ner, end continually throwing out his threats. 

Next we were ordered to De Witt, in Carroll county, under Gen. H. 
G. Parks. When we arrived ut Carrollton, we were informed that the 
people of Carroll and the Mormons, who were mostly Canadians, were 
assembled within a mile of each other, ready for battle. We were also 
told the Mormons of Caldwell were on their way to De Witt—one 
hundred more expected to pass down that night; 1 went to Gen. Parks 
and requested him to permit me to move my company on that road and 
prevent their passing, but he refused, and we lay there that day and 
until midnight, at which time W. C. Williams came to the camp and 
told us the Mormonns were passing from Caldwell. I paraded my com- 
pany, and marched to the Mormon roads, leaving Parks in Carrollton, 
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-(d***k) incapable of knowing what was going on. The Mormons pass- 
ed before I reached the road. The next day, Parks overtook os with 
the balance of the troops—we moved down near De Witt, and encamp- 
ed two days, without making one effort to disperse either party. I 
visited De Witt, in company with Parks, Dr. Ellis, McGee and several 
others, and on the public highway, some half mile from the town, we 
were met by a Mormon from Far West, who cocked his gun and pre- 
sented at-ne, and commanded us to stop; this is a common thing with 
them in this country—the public highways are guarded. Gen. Parks 
returned home with his command, leaving over two hundred Mormons, 
well armed, in Carroll county, who came from Caldwell, after being ex- 
pressly ordered by Maj. Gen. Atchison to disperse them at all hazards. 
The people of Carroll-and the Mormons have made a compromises 
The Mormons are moving west—it is supposed they-intend pushing the, 
citizens out of Daviess; that county is m a state of great agitation— 
great excitement preyails there. The Daviess and Livingston county 
people,ind many othersrare on their way to Daviess county with one 
field piece, with the determination to prevent their settling in that coun- 
ty atall hazards, If there 1s not'some elfective means taken to settle 
this difficulty, much blood will be spilt soon; it will require a strong 
force. Too many of our officers are seeking popularity with the Mor- 
mons, supposing their votes in time would be of some service to them. 


You may rest assured times grow worse and Worse herer ~The-Mor-— | 


mons embody themselves, keep out guards, and refusé -to let any pers 
son see their forces. Had you proceeded on to Daviess courity, you could 
easily have convinced yourself of the state of things, which atedespe- 
rate in the extreme; vou will no doubt be called on. I hope you wii 
taky steps to make a final settlement of ths matter—if it is not soon 
done, our country is ruined. E = 8 
Your obedient servant, . 1 
7 SAMUEL BOGART, ` 
Captain in the late Volunteers,- 
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The Sheriff of Daviess county to the Governor, (affidavit.) 
e : _ October 21, 1838. 


I, William Morgan, sheriff of Daviess county, do certify, that on’ the 
18th day of this instant, as I was going to Gallatin, I saw five men ride 
off from the store of Jacob Stollings, and on walking fifty or sixty yards 
further I perceived the hause was on fire; Iran to the house where the 
clerk of the store boarded, say one hundred and fifty yards from the 
store, and found ho one there, Whilst standing there, Isaw two other 
men ride by the store and make no stop, I then expectedit was Mor: 
mons. Oni going home, one mile from town, 1 then learnt that the Mor- 


z 


nions had driven off the clerk and had fired the store. Since that they 
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(the Mormons)have ordered almost all the citizens of the couuty te 

- Jeave,and they, myself for one, have moved our families to Livingston 

county. Our county is in a desperate situation; they are burning and, 
driving as they go. Itis reported bya prisoner that they turned loose 
last night, that they were to burn Mill Port, and I have no doubt of 
that being the fact. op ans, ooh 

_ I remain, yours with respect 


WILLIAM MORGAN, . 
To L. W. Boces. aa 
\ ` Afidavit of Philip Covington. Boig 
State of Missouri, i oe ` 
County of Daviess.¢ ** 


I; Philip Covington, an acting Justice. .of the‘ Peate within and fòr 
said county, do certify, that on the--48th inst, one hundred or more N 
Mormons marched to Gallatin-and drove the citizens from said place, 

- then robbed the store and post office, and burned said store and office. ° 
On the 20th of this,instant, twenty-five armed Mormons came to my 

~----house,-and-gave-me-orderstoleave the county against next morning, or ___| 

they would be upon me and my family. Myself with many other citi- > 
zens have left the county. They are-now robbing and burning the 
dwellings of the defenceless citizens. Given under my hand, this 29d 


day of September, 1838. , ; 
: PHILIP COVINGTON, J. P. 


Col. Peniston to the Governor. 


f be Daviess County, Mo., Oct. 21, 18383 
+ 
i 
To His Excellency, the Governor of Missouri. 
1 = $ . f 

Sır:--I deem it my duty, made so not only from the law as an offi- 
cer, but also as an individual, to report and make known to your Ex- 
cellency, the unheard of and unprecedented conduct and high handed 
proceedings of the Mormons of this and Caldwell counties, towards 
the other citizens of this county, being myself one of the sufferers. 

On Monday, the 15th inst., we learned that the Mormons were col- 
lecting in Far West, for the purpose of driving what they term the mob 
from this sae by which we understand the citizens that were net 
Mormons; and accordingly they have come, and their worst apprehen- 
sions have been already fulfilled. They haye plundered or robbed and 
burned every house in Gullatin, our county seat, among the rest our post 
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office; have driven almost every individyal from the county, who'are 
now flying before them with their familiés, many of whom have been 
forced out without necessary clothings their wives‘ and little children 
wading, in many instances, through the snow without a shoe. When 
the miserable families fre thus forced out, their houses are plundered 
and burned; they are making this universal throughout the county. 
They have burned for me two houses; and sir, think this’ not exagera- 
tion, for all is not told; and for the trutly of all and every statement here 
made, l pledge the hono? of an officer and gentleman. nate 

These facts‘are made known'to you, sir, hoping that your authority 
will be used to stop the course of this banditti of Canadian refugees, and 
restore us to our lost homes. I neglected to state, that among the rest, 
our County Treasurers Office has been also burned. I will only ask, 
in conclusion, can such procedings be submitted to in a government of 
laws? I think not, and must answer my interrogatory—-noy ,not- 
‘withstanding the political juggling of such men as David R. Atchison 


va 


‘and some others, whose reports and circulations, setting the conduct and , 
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‘chatticter of thé Mormons favorably before the community, are believed 
by the people of this county to'be. prompted by the hope of interest or 
emolument. Tam yours, sir, 

; With due regard, ` 

Í WM. PR, PENISTON, ,.- 
pay CAG Pata eb RA ae —__——_—-Gol.-60th Reg. 2d Bri i i 
P. S. Since writing the above, [have procured the testimony., on 
oath, of some six or eight persons, caroborating with my statement, 

which accompanies this, i f . a 


o r$ . 
ry 4 


a 
ert 
“ 
a 


p 


t a 
Affidavit of Samuel Venable. saa 


This is to certify, that I was called upon last night to wait upon a 
lady who was about te increase her family; she had travelled as she told 
me about eight miles in labour to get from the Mormons, who were en- 
gaged in driving off the people from their homes, giving them only 
about three days notice, plundering and tobblag their houses. The 
lady alluded to above, Mrs. Smith by name, stopped on the camp 
proundon the east of Daviess county, where shé ingreased her family. 
There was another lady who stopped on the camp ground, whose baby 
was but four days old. u mS Paes 

I was also at Mr. White’s this morning, who lives in Livingston 
county, who was on yesterday very much injured in property by the 
Mormons. Isaw a good dea! of the mischief by them done, and was 
told by, Mrs. White that, in addition. to: the above, she received from 
them invectives; that they had plundered the house, taken cloths, and 
other articles; destroyed all their bee stands; taken off drawing 
chains, log chains, &c. The quantity of oats, fodder and corn taken 
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- from White’s must have been considerable, as they fed about two 
hundred horses, leaving on the ground where they fed a great deal of | 
oats, &e. Given under my hand, this 22nd, October, 1838, | 

‘ SAMUEL VENABLE. | 
I certify that the above isa true copy of the instrument given, 
sworn to, and subscribed before me on 22nd of this inst. this 22nd Oc- 


tober, 1838, . Eo, 
Í Sans LEVI F. GABEN, J. P. 
Affidavit of Jonathan J. Dryden. 


Jonathan J, Dryden, after being duly sworn, deposeth and saith: | 
that on the 2ist day of October, 1838, he was taken as a prisoner by | 
the persons called Mormons from his own house, sick with -the-fever, 
and carried him about one mile,‘and released hiny upon the account of 
his health; and while in custody,-lie was told by them they had ap^ 
plied to the Governor divers of’ times for protection, and he had never ` 
sent them any assistance, and now they had taken thelaw in their own | 
hands and they intefided tu have the thing settled, because they believe 

-___the Governor to.be as big a mob man as any of them; and the plunder 
which, they were now taking was to pay them back for the property 
which they had lost in Jackson county, when they were driven from 
there,-and further this affiant saith not. - 

%9 JONATHAN J. DRYDEN. 
_ The above sworn and subscribed before me, this 22nd day of this 


instant. : 
ADAM BLACK, J. P. 


a . Affidavit of James Stone. 


James Stone, after being duly sworn, deposeth and saith: that on the 
20th day -of October, 1838, the people called Mormons came ‘to his 
house, and told him ifhe did not leave Daviess county, against next 
morning, at sunrise, that they would take his head with their sword, 
and drew their sword and waved it at him, and said they would take 
his heart’s blood if he did not leave the county, and then this affiant 
took tkem at their word, and left his house at ter o’clock in the night, 
he and two other men; and went back next morning and his house was 

. robbed; and this affiant saith, on the 2ist day, inst. that he, with gev- | 
eral other men, saw the said people called Mormons, herding a number 
of cattle, the amount not known, he supposed to be about two acres 
öf ground covered, and they looked at them, until they started them 
towards Caldwell county, and further this affiant saith not. ~ i 

JAMES STONE. 
The above sworn to and subscribed before me, this 22nd day of this 


‘instant a ; 
ADAM BLACK, J. P. 


Affidavit of Thamas J. Martin. 


I, Thomas J, Martin, after being duly sworn, do testify upon oath: ` 
that whereas I was returning fram meeting on the 21st day pf October, 
1838, in -Livingston county, I was intercepted and taken prisoner by 
the body of people called Mormons, who presented their aah, and told 
me that I had one of two things to do, that was to relate to them all 
that I knew concerning the militia—their munitions &c. or to be laid on 
the sod and let birds eat me. They also took me about twelve miles, 


during which time I saw them rummage the house of Mr. White; I'also 
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saw them take four others, and they had some others that had been ta- 
ken before, some of whom they took to Adam-on-diahmon, and I have 
not heard from them since. During the time I was a prisoner they told 
me that they did not intend to let any man stay in Daviess county, 
that-was not-friendly to~them, and that they’ were doing the same to 


_y¥edréss the injury receivedin Jackson county. 


“~~ THOMAS J. MARTIN. 


S 


The above sworn to and subscribed before me, this 22nd day of Oc- 


tober, 1836. ` , ee 
ADAM BLACK, J. P. 
ek eee a ee 
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General Atchison to the Governor. 


= Lisenry, October 22, 4838. 


To His Excellency, the Commander-in-Chief. 


Sia:~Almost every hour I receive information of outrage and vio- 
lence-—of burning and plundering in the county of Daviess. It soems 
that the Mormons have become desperate, and act like mad-men; they 
have burned a store in Gallatin; they have burnt Millport; they have, it 
is said, plundered several houses; and have taken away the arms from 
divers citizens of that county; acannon that was employed in tho 


' siege of De Witt, in Carroll county, and taken for a like purpose to Da- 


. viess county, has fallen into the hands of the Mormons. It is also re- 


ported that the anti-Mormons have, when opportunity offered, disarmed 
the Mormons, and burnt several of their houses, s 
‘The great difficulty in settling this matter, seems to be in not being 


‘ able to identify the offenders. 1 am convinced that nothing short of 


«driving the Mormons from Daviess county Will satisfy the paities op- 
posed to them; and this I have not the power to do, as I coriceive, legal- 
ly. There are no troops at this time in Daviess county, nor do I deem 
it expedient to send any there; for I am well convinced that it would but 
make matters worse; for, sir, I do udt feel disposed to disgrace myself, 


"ar permit the troops under my command to disgrace the State and 


themselves by acting the part of a mob. Ifthe Mormons are to-ba > 
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Maj. Gen. D. Ro ARONSON: a 
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driven from their homes, le? il be done without any color of law, and 
ia open defiance thereof; let it be done by volunteers acting upon their 
own responsibilities. RNS ne i 
Elowever, Ideem it my duty to submit these matters to the Comman- 
der-in-Chief, and will conclude by saying it wil! be my greatest pleasure 
to execute any order your Excellency shall think proper to give in 
this matter with promptness, and to the very letter, ` 
i I have the honor to be, 
Your Excellency’s most ob’t serv’t. 
; DAVID R, ATCHISON. i 
~ Maj. Gen’). 3d Div. Mo. Mi, 
N. B. I herewith inclose to you a report from General Parks; also 
one from Capt. Bogart. ` ; ' D. R. A. 
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Gen. Parks to~General Atchison. 


Bricape Herav Quarters, 2d Brig. 3d Div. ? 
Q Richmond, October 23, 1838. $ 


5 


Sm:—~I received yours of the 16th inst. from Boonville, which I will 
let remain until I see you. Ihave now returned irom the county of 
Daviess, and assure you this county is agitated by a deeper and more 
desperate excitement than I have yet witnessed. I left the place on 
Tuesday, the 16th inst, with twa companies of mounted men, having 

directed Col. Dunn to precede me to Daviess county, where 1 had 
f good evidence to believe the troops (militia) intended to act against 
Adam-on-diahmon. Intending to co-operate with Gen. Doniphan ana 
the remainder of the troops, . had proceded on to the head waters of 
Crooked River, when a severe snow storm overtook us and we were 
compelled to abandon: the undertaking for the present. ‘The troops 


~ 


were dismissed until further orders, and the troops under Col. Dunn , 


had been ordered home by Gen. Doniphan, who came as fdr as Far 
West, from’whence he returned home. J, with a part of my staff, pro- 
ceeded on to Far West, which I reached on Tuesday night, and learning 
the Clay troops had gone home, I determined to proceed to Daviess and 
examine the state of the county. On Thursday I proceeded on to the 
town of Adam-on-diahmon, in Daviess county, and on the way heard 
the Mormons had burned a store house in Gallatiny belonging to Jacob 
Stollings; J sent two. men to see and learn the facts, and on their re- 
turn they confirmed the news. I saw at Adam-on-diahmon about five 
hundred Mormons under arms, all well armed, about two Hundred of 
them mounted. I asked them their motive in appearing in arms—their 
answer was: “they intended to defend that place;they liad been driven 
from De Witt and other places, and here they were.determined to stand. 
and die, rather than be driven from that place.?? 
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‘I next visited Millport, and found on my way down the ridge, that 
the inhabitants’ had left their houses, and all above Pennington have 


fled. That county is in a worse state than at any former- period, and- 


I believe that the Mormons are now the aggressors, as 1 have seen ma- 
ny depredations which they have committed. I have certificates of 
their having taken arms from the citizens of Daviess forcibly, The 
excitement in this county is more deep and full of vengeance than I 
have yet seen it, and I would not be surprised if some signa! act of 
vengeance would be taken on these fanatics. Wednesday next is fix- 


. ed for a full and general méeting of the citizenswf this county, to take 
into consideration the steps nécessary to be taker in this state of af 


fairs. Ido not know what todo. 1 will remain passive until [hear 
from you. Edo not believe calling out the militia would avail any 
thing towards restoring peace, unléss they were called out in such force, 
as to fright the Morons and drive them from the country. This 
would satisfy the people, but.cannot agree to it. I hold myself ready 
to execute as far as] can go, any oxder from you, and wish you to ad- 
vise the Commander-in-Chief as to the situation of the upper country; 
perhaps a visit from him would have some eflectin allaying the excite- 
t 


ment- -= 
II. G. PARKS, Gen, 24 Brig. 3d Div. 
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Captain Bogart to General Atchison. : . 


¢ i 


Eir Hors, Ont. 23, 1838. 


. Gen. ATCHISON, 


Dear S:—The Mormons have burnt Gallatin and Mill Port, and 
haye ravaged Daviess county, driven out the citizens, burnt the post 
office, taken all kmds of property from the citizens; have gone mto 
JLivingston county, and taken the cannon from the citizens there; they 
have threatened to’ burn Buncombe and Blk Horn, and have been, séen 
near, ‘and on the line between Ray and Caldwell. In consequence of 


Ray, and await your order and further assistance. 1 will camp at Field's, 

12 miles north of this, to night. I learn that the people of Ray are 
-“going to take the Jaw into their own hands, and put an end to the Mor- 
„mon wary . ” Tn haste, your obd’t serv’t, « 
SAMUEL BOGART, 


P. S. Please be explicit in your express td mẹ as to my" course. 
, . t 1 ~ " . . 
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. which I have ordered out my company to’prevent, if possible, any dut- ; 
. rage on the county of Ray, and to range the line between Caldwell and 


I 


< Rac 
I renmin, your OD Eser E, oaa 


p g id . \\ 1 
f F ae ; 
ka 49. \ bg 
+ poat b 
p $ i aNg to ringe f 7 ' <> 
Citizens of Ray county to the Governor. | ae 
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Fo the Governor of the State of Missouri, , : ; ee ie 
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‘Sini-—The alarming state of, Dayiess county, and the panic produced 
‘by the late movements of the: Mormons in thar county, have productd. oms 
a degree of excitement: and alarm here, that has not'been heretofofe . * 
witnessed.’ The latestaccounts from Daviess county that have reached: 
us, say that all the inhabitants of Daviess county have left,and sought. 
refuge in Livingston or this county. The store bouse of Jacob/-Stol-, 
lings in Gallatin was robbed and burngd’by the Mormons; 'the:post 
office kept there was‘also déstroyed, and we -believe can the houses 
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are banished from Caldwell, andali those of other counties who areop- | ' 
posed to thenijare threatened. It is the desire:of the citizens that his |. 
Excellency would visit this‘section of country and call out/a puuisias | 
‘ number of troops to put a stop to the further ravages of these fanatics. | 
Af some such measures are not.taken shortly, the whole conntry willbe `| | ' 
“overrun. We now firmly believe they are aggressors, and say they, 
will indemnily themselves for losses in Jacksort u a Carroll. \Wé/are || 
. not alarmists, and have had no fears until lately that these fanatics 
„would have dared to behave as they have lately, There seems to be / | 
but one opinion here on the subject, and that is, unless a military force // / 
is brought to act against them, and that shortly, they” will destroy as’ / — 
far as they areable. We think it oar duty to advise you “of/these ’ 


things. __ Very respectfully, , ; 
R. S. Mitchell, G. Lenhart, : Ge rg. Woo ward, 
John N. Hughes, © John O. Richardson,. Levis S Jadobs, / 
Thos. McKinney, M. P. Long, - Berry Hug¢s, - i 
Jesse Comer, James S. Bell, ` Wm, Hudgins, P. M./ 


T. L.D. W. Shaw, B.J. Brown, sheriff, , a ee ee 
We are ceifcient in arms, if there are any to spare, we wish them” j 
brought up heras ¢ © O WM HUDGINS 
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ae -© Tu OG. Burch to the Govirnor.. i 
* ' x 
Lowe mies y 0 "| Righwonp, Mo. October 23, 1836 
To His Bxcellency, ‘the Governor of Missouris- a we Ry 


N Thé Mormon, difficulties are arising ahd have avisen: here to an alar- 
. A: mingheighte Itis said (and_I believe “truly,) that they: haye wécently 
-~-—robbed-and-burried ‘the store house of Mr. J Stallings,.in, Gallatin, Da~ 
viess county, and? that they have burned several dwelling’ houses'of the 
citizens Of Daviess, thken their arms fom them, and -have taken some: ` 
provisions» n o >a So i E ‘ 
~---~ Mormon dissentérs'are daily flying to-this vounty for refuge’ fromthe’ 
ferocity «of ithe prophet Jo Smith, who, they-say, thredtens. the lives af: 
all Mormons.who refuse to take up army at,his bidding-or to do his come- 
7? mands, . Those dissenters-(and’they are riumerous,) all ‘confirm the res 
* ports concerning thé Danite Band, of which you, hive doubtless heard’ 
much, and say'that Jo infuses into.the minds of his followers a spirit-of 
insubordination to the laws of the laud; telling ‘them :that the Kingdom 
of the Lord is come, which is superior to the institutions af. the earth, 
ane encourages them to fight, and prontises~thém—the-spoils-of-the— 
battles ~ o ae ee L ee 
A respectable gentleman of my acyuaintance,: from. Livingstons is- 
here now, who informs me-that the Mormons are robbing thëcitizens of 
Livingston, on the borders. of Caldwell, of the corn and whateyar.elsa 
they want; that they have taken a cinnon fronLivingston countyjand 
ate prowling about the country, a regularly formed-bandjtti, . That.the 
propliet Jo Smith has persunded his Church, that they are not, and aught 
not to. bo amenable to-the laws of’ the land, and is still doing it I have 
nó doubt: Fhe Danite Band, as 1 am informed by numbers of thé 
iost Tespectable- of the Mormons, (who are now dissenters,) binds them’ 
a to'support the High Council of the Mormon-Church dnd one another 
in all‘things, whether right or wrong, and'that even by false swenring. 
Ihuve taken much paitis to be informed correctly about this Danite 
Band, arid I am well satisfied that my information as above stated zis; 
correct. Ihave no doubt but that Jo Smith is as lawless and consiim=!: 
mate a scoundrel, as ever was the veiled prophet of Chovassin. J be- 
lieve the criminal law in Caldwell county cannot be enforced upop a 
Mormon. Grand Juries there will‘not itidict. Jo declares, in bis pub- 
lic addresses, that He can revolutionize tho United States, and thag it | 
prone he will do it. This declaration has been heard by Colonel , 
iame of this place, and other gentlemen of equal veracity, Lhave 
—hopedthat the civil authorities would prove sufficient for the exigeney ` 
öf the dase,-but 1 am now convinced that it is not, so Jong ag indict- 
monts hive to be found by a jury of the county in which the oflence ; 
may be committed. 
Ï do not pretend to have wisdom enough ta make a suggestion as to 


| 
| 


ah 


S A ~ J yl 


ki 1 
4 


what your Excellency should do. ‘The evil is alarming, beyond all 


doubt, -Isuggést tlie foregoing facts for your consideration. | 
on 


p ‘ Tam, very respectfully, 
a 2: i Your obedient servant, 
a, - ‘PHOS..CY BURCH. 
P. §. Judge King will give you some information by the next mail. 


T. . ® 
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Proceedings of a public meeting in Ray county, | 
i beams 
Ata vary numerous public meeting, held at the court. ouge, itt Rich- 
mond, Ray.county, on Wednesday, the.24th day of October, 1838, for 
the purpose of taking into ‘consideration the difficulties of the Mor- 
mons: ` . 7 
The object of the meeting having been explained by Thos, O. Burch, 


“Esq, the following resolutions were unanimously adopted, after read- > 
> ing the reportof Chas, R. Morehead, Wm. Theriiton and Jacoh Gadgs, 


aly which is hereunto attached, to-wit: <7 

Resolved, That the report here mata, by Charles Re Morehead, Wm. 
Thorton and Jacob Gudgol, Esqgebe transmitted by express to the Go- 
vernor of this State, togather with these resalutions, , 


. 


Resolved, That thisneeting have the most implicit confidence in said 
i any as from ne ———~ 


report, as, well from the known veracity of so 
merous other facts and circumstances in our knowledge, corroborating 
the sames" : 
Resolved, That in the opinion of this meeting, the time has arrived, 
when if is the imperious duty of the Executive, by an armed force, to 
quell the insurrection put an foot by the Mormons, and chat to effect 
the Same, the civil authorities nre wholly inadequate. ' 
. Resolved, That Wiley C. Williams and Amos Rees, Esqs. bo request- 
ed to visit the Governor, and lay before him the proceedings of this 
meeting, and urge upon him the necessity of ordering out, forthwith 


“w 


an armed force against the Mormons, sufliciont to meet- the emer- ~ 


oncy. 
Resolved, That we view, with the utmost concern, the conduct of the 
Mormons ia-the counties of Daviess and Livingston, and that immedi- 


x 


ate action is necessary for the protection of our property and homes 


from this lawless banditti. > 

Resolved, That, heretofore as citizens desiring to abide by the laws of 
the land, we have been disposed to seo this people called Mormons, dealt 
with for their offences by the civil authorities; but that 1m the opinion 
of this meeting, from their past and present lawless course, a resort to 


the laws will be worse than useless, and wholly inspfficient to afford. 


the country that protection to which she js entitled. 

Resolved, That we appeul to the Governor of this State, to giva the 
people of upper Missouri protection from this earfol body of thieves 
and robbers, ° 


ro 
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Resolved, That it would. at. this time, be inexpedieñt to’ take any of: 


‘Fensive step, but that we should, at present, act on the defensive. © _- 


’ Resolved, That all who have, in good faith, renounced the Mormon 
religion should be. protected, either in this county or Caldwell, during, 


the present excitement: 


~ raised by; volunteers. T 5 ; 


Resolved, Thaf'some men should now be raised to-go to the northern 
border ot this county, and guard it from intiusion by the Mormons, to 
actentirely on the defensive for the present, and that Gen. Parks be 
requested to raise three companies for that purpose, or that they be 
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` ‘Report of Messrs. Morehead, Thornton and Gudgel, j 


The undersigned, having ‘on Monday morning‘last learned that the 
Mormons had burned Millport, in, Daviess county, m addition to burning 
Stollings’ stofe in Gallatin, in said county, and.of their having threaten- 


-o gf fo Burn’ the'store in Buncombe settlement; in this county, and feel- 
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fing an anxiety to know thé truth in relation to-said reports, left this 


place, Richmond, on: that (Monday `morning,) and proceeded to Mill 
Port; they, howeyer, previously called 'at Judge Morin’s, who lives about 
a quarter of a mile from Mill Port, who informéd-them that ali they had 


the Mormons ‘than the people of this county had been'informed of. He 
-went with us to Mill Port, where we found all the housesin ashes, ex- 
cept a Grocery Storehouse belonging to a Mr. Slade, and &-house in 
which iMr. Wilson McKinney had lived; we also found the house of 
Robert Peniston near Mil] Port burned. The horsemull belonging to 
him, Peniston, was taken down, the stones, bolting chest, é&c., lying 
out some distance from the shed, and the shed yet standing. Mr. Mo- 
‘rin informed us that the*burning was done on Sunday night last; that 
on the next day he saw Mormons tliere and saw them taking off beds 
and other things belonging to Wilson McKinney; we also saw some fur- 
niture, which, we understood from Mr. Morin, belonged to Mr, McKin- 
ney, standing out in the commons, and which seemed to have been ri- 
fled of its contents. Mr. Morin expected,on the day that we were 
there, tliat the Mormons would be there (at Mill Port) to move off the 
remaining pioperty, and to burn the balance of the houses; he stated 
to us that he considered his situation a precarious one; that he had been 
permitted to stay thus lang owing to his having no wagons to move 
with, but that he expected to get wagons that day, and intended moving 
into Richmond immediately. He said that the county was entirely de= 


` serted by the inhabitants, excepting himselfand a few others besides the 


Mormons, and expressed it ag his belief, that the corn from his house to 
Diahmon would all be gathered, and hauled into *Diahmon by the Mor- 
monsin forty-eight hours from that time; he also stated to us, that he was 
at *Diahmon a few days previously, and saw a company.of men (Mor- 
mons) come into camp with a drove of cattle, amounting to about one 
‘hundred head, which he supposed belonged to other citizens; he alsa 
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ed-was-substantially_true,-and_that_much mote had been done by _ 
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#aw a man in the possession of a Mormon, which he was vary certain 


belonged to Wm. Morgan, a citizen of Daviess county. Mri Morin , 


looked upon these Mormons, who were then at ?Diahmon, (amounting 
he supposed to about six hundred men,) as a band of robbers and despe- 
radoes3! he advised us very strongly to go no further, not 10 attémpt to 
go to’Diahmon or Far West, that we would gather nothing by doing, 
so; in addition to which, we there learned tliat the county on the north 
side of Grand River and west of him was certainly deserted, except by 
the Mormons, and had been for several days—that the houses-were 
all, burned, or to use his own words. that it was a complete’waste. 
Mr. Morin also informed us, that the Mormons had ordered the othet 


: citizens out of the county, and that he, too, had been ordered to leaves 


he appeared very anxious that we should not be seen at his house by 
any Mormon—that it should not:be known that-he had given-any infor- 


mation, or expressed any thing unfavorable towards them, until he got ` 


away. - a ee ‘ ` 

We did not visit Gallatin, but-understood from Mr. Morin and others 

‘whom we met moving into-this county, that all the houses in that pact 

‘were burned, except’ shoemaker’s shop, belonging toa Mr. Borwell. 
oe C. R. MOREHEAD. 
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Ki Hon, A. A. King to the Governor. aN ae. 
er ; Ricumonp, Ost. 24,. 1838. s 
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Dear Sir:—As Mr. Williams will be to see you in reference to out 
Mormon difficulties#'and will be able to say all to you, perhaps, that can 
be said, Ldeem it a duty, notwithstanding, to give you such information 
as l have sought and obtained, and it is such that $ assure you may be 
relied on, > > a ‘ v . 

Our relations with the Mormons are such that Iam perfectly satisfied 
the arm of the civil authority is*too weak. to give peace to the 

country. Until lately, I thought the Mormons werg disposed to act on- 
ly on the defensive, but their recent conduct shows that they are the 


aggressors, and that they.intend to take the law into their own hands. | 


Of their recent outrages in Daviess county, you have doubtlessly heard 
much already; of their course of conduct in, Daviess, J will give you the 
general facts, for to give particulars would far transcend the limits of a 
etter. ` ' . , io 
On Sunday, before they marched to Daviess, Jo Smith made 
known.his views’to the people, and declared the time had come when 
they would avenge their own,wrongs, and that all who was not for 
them, and take up arms with them, should be considered against them; 


: , 54 
' ; “ oe A i & 
' “«that-their property'should be confiscated, and their lives ‘also be forfeit- 

. ëd; ’ With this declaration and. much,tlse said by Smith, calculated to 
‘ excite the people present, the next day was set to meet and see who 
“was for them 2nd who ‘against them, and: under such severe. penalties 
«there was none that I leain who didnot turn out, and about -three or’ 
our hundred men, with Smith at their head, marched to Daviess; this 
-| was on Tuesday; the nextday was the snow storm, and upon, Thurs- 
2 day they.commenced their, rayages upon the citizehs, driving then from 
their houses and taking their property. Between ejghty and,one hûn- 


t \ 
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’ dred men went to. Gallatin, pillaged houses and thé store of Mr, Stol- , 


“lings and the: post office and then burned the houses; they carried off 

` thé spoils on -horsebaéic and in wagons, and now have them, I under- 

p Stand, in~astotehous ‘near their camp. . Houses-have been robbed of 
„77 their contents,.beds, clothing, furniture, &c., and nli deposited, and they 
: term ita consecration to theLord. At this time there is not a citizen 
r in Daviess extépt Mormons, “Mahy-have heen driven without warn- 
ing--others have beer allowed, a few hours to start. ‘The stock of the 


+» citizens have been seized: upon, killed and salten up by hundreds. From 


i 


fifty toone hundred wagons arenuw-employed-ih-haulingin the corn _ 


from the surrounding country. They look for a forte against them, and 
are consequently preparing tor a siege, buildingblock Houses, &c. They 
have lately organized themselves into a band, of what they*call Dahites, 
and sworn. to support their leading men in all they say and do} right or 
wrong, and further to put to instant death those who will betray them. 
‘There is another band, of twelve, called the Destructives, whosé.duty it 
is to watch the-movenients of mén, and of committees, and to avenge 
themselves for. supposed wrongful movements against them, by private- 
ly burning houses, property and even laying in ashes towns, &c. ` 
; I find | ani running out my letter too much in detail; I do not deen, 
it necessary to give you a minute detail of all the facts of which 1 am 
possessed, but I give you the above in order that you may form some 
idéa of the disposition of these people. ‘I'he Mormons expect to settle 
` the affair at the point of the sword, and 1 am.well warranted in saying 
to you that the people in this quarter of the State look to you for that 
protection which they belleve you will afford when you have learned 
_ thefacts. Ido not pretend to advise your course nor make any sug- 
gestions othe} than what I have stated, that it is utterly useless for the 
civil authorities to pretend to interpose. The country is in great com- 
motion and I can asstire you that either with or without authority, 
sométhing will shortly have ta be done. 


' 


‘I hope you will let me hear from you by the return of Mi, Williams, 


- and if you should come up the country shortly, it willl give me pleas- ' 


ure to take the trouble to see you. 
: ‘ a Lam, very respectfully, 
i AUSTIN A. KING. 
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Affidavit of Henry Marky °'  . .  °2*,° 
‘Being requestedby a committee of: the:citizens:of Ray county to 

make statement of stich facts as are within my knowledge relative to , 
thé-Mormons, 1 have to say that Icame.to Far West the:17th.of-April 

just,‘and have lived there ever.sinte. Ihave never heen ameniber-of | 
the’Mormon Church, but my ‘parents:ares 1 am about the age of-.eigh- 
teen years. I havelived at the house of Sidney Rigdon:the:most, of 
‘thé time: ` Ehaye heard the :prophet:Smith, in ‘a. publiczaddress; say: he 
would like to havea’ play’ spell ofthe whole United States {ma fight 
ag l’took it.) This was.on-the election day.last-August, :' E. have’ often 
heard the: Mormons‘say they would ‘as.sdpn:shoot the disseriters that 
coine out and talked against! them, -as to: shoot any thing else.: -I have 
heard divers Mormons say that they. burnt. the store of *Mr.: Stollings 
in Daviess ‘county.:. David’ W. Patten had:the command. af} the comipa-, 


_ ny:that-went’ to’Gallatin. : The Mormons-say that they did not -burn `~, 


the goods, but hauled them off—said Patten went.by thename of. Capt. 
Fearnaught, A few: days ago-I heard a company of- Mormons, who 
had been to Daviess county; say they had-taken frém the citizens of 
Daviess county about“twenty-four horses and thirty:two guns, and. it 


— was said by-Mormoiis-about-there-that-it-was_done'to make up for-loss- 


3 in Jackson cotinty—when the company:came up awho took the puñs- - 
‘and horses, J-heard Sidney Rigdon shout three times “Hosannah to’ the 
Victors?” and made: then a speech exhorting. them not to fear, and to 
keep as courage. of ae pane, ts T 
October 24, 1838. ! o HENRY MARKS. 
* Sworn to and subscribed before me on the day above`writtens. 
tS > HENRY JACOBS, .J. P. of Ray county. ° 
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‘Afidavit of Adam Black. - 


. J, Adam Black, a citizen of Daviess county, do state as follows, to 
wit: that,on the 11th day of October, 1838, Mr. Henry Lee was driven 
from his house in said county; he stated that the Mormons came to his 
house and ordered him to leave immediately or he would suffer; that he 
“Was im danger; that there was a general insurrection going to-take 
place, and he had better getaway, and Mr. Lee left honie on the 15th 
inst; The Post rider stated to the citizens of Said county, that the cit- 
izens of Caldwell were paraded in Far West for the purpose of march- 
itig to Daviess county, to drive-all of the citizens out of :that;county 
‘that ‘were not friendly towards them. On the 16th, the Mormons 
marched into said county, from two to five hundred, supposed to, be. 
Qn the 17th; they went to several of the citizens of said county, and’ 
took their, arms aid ammunition, and said they inténded to drive all of 

, the mob otit of the county. On the 18th, they: marched about one 
hutidred or more men, well armed, to Gallatin, and drove ‘the citizens 
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of said town, and robbed the storé and Post Office; and burned the said! 


store house and office; they went to G. Worthrington’s, P. M. of said 
office, and drove him.out of his houseyand robbedrit’and burned it; they 


‘went to several other citizens:om the:same day and; ordered them ‘te 


‘leave ‘the county against thenext day, or they would.take their lives. 
On the 19th, they marched through-the.county.and droye a number of 


; the citizens from. said county. and. robbed their houses and. burnt :them. 
‘My-house ‘wasione amongst the rest; about 12 o'clock the same night - 


‘ thay were seen‘burning down 5 houses in Gallatin, the ¢qunty. seat of 
“Daviess‘county. ` On the 20th; they were:seen marching three hunared 
‘mea through .the county, ali well armed, driving the’ citizens before 
“them, robbing: their houdes;threatning their lives, if they did not leave. 
‘he smoke was seen rising’ from.several- buildings: by the, citizens, of 
‘Daviess countys: On the'2ist, they marchedabout-four hundred to one 
pMa WmfOsburn’s in-Dayieys county; Mra Osburn not being dt hame, 


s” they threatened the life of his wife, órderėd her out of her house; put- 


‘ting the muzales of their guns ‘against her, and punching her with.them, 
and shoved her out of, her house arid, told her to, leave’theye, ang plun- 


dered and rdbbed‘her:house. ./They then marched across:Grand River, 
‘tothe north sides'to: Esquire Drydén’s, and toak twb saddles, and,one 


pair‘of saddle bags; todk his son “and nephew prisoners—marched-to— 


“My, White’s in Livingston county, thteatning in the presence of Mrs. 
White; ifher:-Hisband'was at home they would take his‘life; plundered 
her::shouse; took :a quantity of :their clothing, several log chains and 
draw chains; took and destroyed about fifty bushels of oats; trad down 
the fences, rode:through his field of corn, and destroyed.a quantity of 
corn; took five bee stands.’ They plunderéd two other houses: id Liv- 
ingston county, and took two prisoners, a Mr. Dryden and Mr. Martin, 
as they were returning from preaching. They then marched for their 


èity in Daviess county, Adam-on-dsahmon; and on their way they took ‘ 


five other men prisoners. In marching a short distance, they discharged: 
three of the prisoners—they carried six others on about twelve fallen 
where they passed through alarge company of footmen; there they dis- 
charged’ some others’ of the’prisoners, and one of the prisoners states, 


when ‘hé returned, there. was a'company came with him to Mill Pert to ' 


‘burii said place—the light:of the fire was seen, and: next morning the 
smoke:Was seen rising from'five houses by Mr. Osburn. eas 
“It-48 also-gtated by Qola Peniston, it (the town) is burnt into ashes. 
It is stated iby Mr. Stone and two other men, that on the 21st, they 
‘saw the Morméne driving a large drove-of cattle from Daviess county 


towards Caldwell :county—Mr. Osburn States, he hus lost forty-one,or | 
. forty:two head of eattle—they have taken several horses from the citi | 


gens the amount not'ktown—they have also taken a quantity of pork 
hogs, the amount not known. It is supposed from the best informa- 
tion there is about eight hundred or upwards, wellarmed, embodied in 
said county, and néar about all the citizens of. said county have left 


their homes} and ingved thei families to Livingston county, There js | 


‘ nota single officer left-in sdid county ‘to execute the laws of our land; 
t 
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andin. behalf of the gitizens of said county,and.in my ‘own behalf, ¥ 
ask of the Executive of the State to be reinstated in our homes, and 
the necessary and legal steps be taken to recover our property, and 
bring the offenders to justice.. Sicha te a 

DAM BLACK, > 
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` Pa — Affidavit of Thomaš B. March. ie 
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At the request of a committee of ‘the citizens of Ray county, I make 
the following statement. in relation to'the recent movements, plans, 


and intentions of the Mormons in the counties of Caldwell and Da- - 
we vy ‘<i y ' gp? 


yiesg: . ; , fe oe a 
Shortly after the settlement of the difficulties‘at De Witt, in Carroll 
county, a call was made by the Mormons at Far West, in-Caldwél] coun-- 


ty, for volunteers tq'go,to Daviess county td disperse the mob, as they, 
said. »On the duy. before this, Josaph Smith, the prophet, had preached, > 


in which he said, that all the Mormons who refused to take up arms, if 
necessary in difficulties-with the citizens, should be shot or otherwise 
put to.death; and asif was there with my family, I thought it most pru- 


| 


——-dentto-gorand-did-go~with-my-wagon-as-the-driver. We marched to 


cAdam-on-diahmon, and found np troops or mob in. Daviess county. 
Bcouting.parties frequently went out and brought in intelligence that. 
they had ‘seen {rom three to five hundred men. We got'to *Diahmon 


on Tuesday evening, and on the hext day à company of about eiglity of ` 


the Mormons, commanded by a mah fictitiously named Capt. Fear- 
naught, marched to Gallatin. They, returned and said they had'run off 
from Gallatin twenty or thirty men, and had taken Gallatin—had'taken 
‘one prisoner, and anather-had joined the company. afterwards learn- 
ed from the Mormons that they had burnt Gallatin, and that it was , 
done by thie aforesaid company that marched there. “The Mormons in- 
formed me that they had hauled away all the goods from the ‘store in 
Gallatin, and deposited them at the Bishop’s store houses at ’Diahmon. 
On the same day, Lyman Wight matched about eighty horsemen for 
Mill Port. He returned before ‘night and called ‘for Joseph Smit and 
Hiram Smith, to report to them (said Hiram being counsellor of said 
Joseph the prophet) and said Wight reported that he had been in sight 
of Mill Port—saw no one to fight—but that the people generally had ` 
' gone and left their houses and property. The prophet, on hearing the 
property was left, commenced a reply, and said: “we had better see to 
it? when Wight stopped him by saying “never mind, we will have a 
„private council,” and Smith replied “very well.” The private council 
did not hear, The men were determined to go to their camps. The 
' same evening a number of footmen came up from the direction of Mill 
Port laden with property which I was informed consisted of beds, 
cloeks and other household furniture. The same night I think about 
three wagons were despatched for about forty bee gums, and the next 


. day I saw several gums, when they were splitting them up and taking 
t 
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othe ‘honey and bufiiing the gums, in which’ busitiess of taking out the = 
-honey, but few were engaged, for fear is they said, they would be call- 
ed on as Witnesses against them: When Wight returned from’ Mill | 
Port and informed'Smith that the people' were gone and the property 
left, Smith asked him if they had left any of the negroes for them, and 
Wight replied, no;.upon which some one laughed, and ‘saidto Smith | 
“you have lost your negro then.” During the same ume, a conipany, 
galled the Fur Company, were sent out to bring in fat hogs and cattle, 
‚calling the hogs, bears, and the,cattle buffaloes. They brought in at _ 
one time seven cattle and at another time fou¥ or five belonging to the ‘ 
. „people of Daviess. Hogs were brought in dead, but I know nót how 
many, I saw only two.’ They have among them a company consisting 
«ofall that are considered true Mormons, calléd the Danites, who have 
takenan-oath,te support the héads of the church in alf things that they . 
say, or do, whether right ‘or wrong; many however of this band-are 
z much dissatisfied with this dath, as being against moral and religious 
* principles. On Saturday last, Į am informed by the Mormons that they 
hada meeting at Far West, at which they appointed a company of 
twelve, by the name of the Destruction Company, for the purpose of 
~ burning and-destroying;-aid-that if the people of Buncombe cime to > 
do mischief upon ihe people of Caldwell, and committed dépredations- — 
upon the Mormons, they were to burn‘Buncombe, and if the people of 
Clay and Ray. made any movements against them, this destroying com- 
peny were to burn Liberty and Richmond. This burning was.to be 
done secretly, by going’as incendiaries. At the same meeting, 1 was 
‘informed, they passed a decree that no. Mormon dissenter should leave 
Caldwell county alive; and that such as attempted, to doit, should be 
shot down, 4nd sent to tell theit tale in eternity. Iu a conversation 
between Dr. Avard and other Mormons, said Avard proposed to start 
a‘pestilence among the Gentiles, as he called them, by poisoning theif 
corn, fruit &c, and saying it was the work of the Lofd; and said Avard 
advocated lying for the support of their religion, and said it was no 
harm to lie for the Lord. ‘The plan of said Smith, the prophet, is to 
~ take this State, and he professes to his people to intend taking the Uni- 
ted States, and ultimately the whole world. This is the belief of the 
church, and my own opinion of the prophet's plans and intentions. It 
ismy opinion that neither said Joseph Smith, the prophet, nor any one 
of the principal men, who is firm iu the faith, could be indicted for any 
offence in the county of Caldwell. The prophet inculcates the notion, 
and it is believed by every true Mormon, that Smith’s prophecies are | 
‘superior to the law of the land. Ihave heard the prophet say that he 
should yet tread down his énemies, and walk over their dead bodies; 
that if he was not let alone he would be a second Mahomet to this gen- 
eration, and that he would make it one gore of blood from the Rocky 
Mountains to the Atlantic Ocean; that like Mahomet, whose motto, | 
in treating for peace, was “the Alcoran, or the Sword,” so should it be, 
eventually with us, “Joseph Smith or the Sword.” These last dtafes 
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‘ments were made during the last sammer., The ndmber of armed mea, 
at Adam-on-diahmon was between three and four hundred. © , n. 
ei: a HOMAS B. MARCH. 


a ; ? i r i 
. Sworn to and:subscribed before me the Gay herein Written. ,“ 
it ' HENRY JACOBS, J. Pp ‘ ay county Mo. S bis 
Richmond Mo. Oct. 24, 1838. oy: Xi Wo oa 1 ppt 
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seer th, ae ~ tg | 
: Tho most of the statements in the foregoing disclosure of Thomas 
B. March, I know to be true, the remainder I believe to be true: R 
. + t A ORSON HYDE. °* 


” Richmond, Oct. 24, 1838. d 
Sworn to and subscribed before me on the’dhy_abéve written: am, 
.« HENRY JACOBS J. Pion, 


parte 


The undersigned committee, on the part of the citizens of Ray y 
county, have no doybtybut Thomas B. March and’ Orson Hyde, whose ; 
names are signed to the foregoing certificates, have been members of 
the Mormon Ctiaretrirfalltellowship—antil-very_recently, when they 
voluntarily abanconed: the Mormon Church and faith, and that aiid 
March was-at the time of his dissenting the president of the twelve — 
Apostles, and president of the Church at Far West, and that said Hyde ~ 
was‘at that time one of the twelve Apostles, and that they left the 
Church and abandoned the faith of the Mormons from a conviction of 


their immorality and impiety. 
Tiros ©. Burch, George Woodward, ©. R. Morehead, 
William Hudgins, J. R. Hendley, O. H. Searcy; 
Henry Jacobs, ‘ a 
Richmond, October 24, 1838. ; : _ 
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Messrs. Williams and Rees tò General Clark. ; 
Denoss’s, Midnight, Oct. 25, 1838. 


Maj. Gen. Joun B, Crarx. 


We write youa hdsty letter from this point'to give you authentic in- 
formation as to the appalling situation of the'county in the neighbor- 
hood of the Mormons. We are on our way as expresses to the Gov- 
ernor conveying the following information: That these wretched fa- 
natics have thrown off all restraints, and are destroying all before them 
—they have burned Gallatin the county seat of Daviess—taken the 

oods from J, Stollings’ store, and burned the house—they have burned 
the village of Mill Port, in Daviess, and have burned almost every 
house from Gallatin and Mill Port north, with many others in other 
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parts of the county, and plundered the whole country of the property 
‘Sf: the-inliabitants—sthey say themselves that they have taken, thirty 
thousand dollars worth of property. We have this moment received 

n express informing us that they, this morning at day light, attacked 
Capt. Bogart’s company of fifty men, with three hundred Mormons, 
and defeated him, killing some ten then, wounding many others and ta- 
ken most of the remainder prisoners. Mahy of the Mormons hav- 
ing been killed in the fight as is supposed. We have but little. hope 


rom these wretched desperadoes, but that they will kill all those' pris- , 


oners., , This attack was made in Ray county. Capt. Bogart had been” 
. stationed on the northern'line of the county to patrol and guard it; the 
. Mormons having threatened to invade that county. They’ haye do- 
a termined to attack and burn Richmond to night, and we have but little 
doubt but that they will attempt it. The women and children havo 
allyeft'Richmond, and-are leaving the county, flying for protection to 
-y Livingston and elsewhere. -These creatures will never stop until they 
“ are stopped by the stronghand tforce, and something must be done 
and that speedily, There is no kind of; doubt-but that all the alarm, 
with much more that we have not time to Writeis true and you may 
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act accordingly. fai ; 
E EE Yours respectfully, ne 
» 4 Fl i 7; X stao ` WILEY 0. WILLIAMS, 
ek ih ae ' AMOS RERS. ; 
s a a ‘ . ; roy 
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Letter from Woods and Dickson 


i $ Carrollton, Mo., Oct. 24, 1838. 
Sin:—We were informed lest night by an express from Ray county, 
that"Capt. Bogartand all his company amounting to between fifty and 
sixty men, were massacred by the Mormons at Buncombe, twelve miles 
north of Richmond, except three. This statement you may ‘rely om 
as being true; and last night they expected Richmond to be laid in ash- 
es.thig mornings We could distinctly hear cannon, and we know the 
Mormoùs had on in their possession. Richmond is about twenty-five 
\miles west of this place on a straight line. We know not the hour or 
minute we will be laid in ashes—our county is ruined; for God sake give 
va assistance as quick as possible, x 
; oo Yours; &c. 
SARSHEL WOODS, 
JOSEPH DICKSON. 
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‘The Governor to General Clark. Beg 
' at Hean Quarters or THe Minti, } ` 
T 3 City of Jefferson, Oct. 27, 1838... ? 
Gen, Jonn B. Crank, a En . i 

Bin:—Since the order of this morning to you, directing vouto cause , 
four hundred mounted men to be raised within your Division,’ 1 have 
received by Amos Rees Esq. of Ray county and Wiley C. Williams 
Esq. one of my aids, information of the most appalling character, 
which entirely changes the face of things. and places the Mormons in* 
the attitude af an open and avowed defiance of the laws; and of hav- 

ing made'war upon the people of this State. Your orders are, there- 
fore, to hasten your operations with all possible speed. , The Mormons 
must be treated as enemies, and must þa exterminated or driven from 
the State if necessary for the public peace—their outrages are beyond 

all description. If you can increase your forces ou are-authorized to, 
do so to any extent you may consider necessary. , I Have just issued 
orders to Maj, Gen. Willock, of Mavien’ county, to raise five hundred 
men, and to mareh them to the northern part of Daviess, and there 
unite with Gen. Doniphaus -of Clay, who has been ordered with five 
hundred men to proceéd to the same point for the purpose of intercep- 
__ting the retreat of the Mormons to the north. They have been dires- 


4 


ted to communicate with you by express, you can also communicate | 
with them if you find itnecessary. Instead therefore of proceeding as 
at first directed to reinstate the citizens of Daviess in their homes, you 
will proceed immediately to Richmond and then operate against, the 
Mormons. Brig. Gen. Parks,of Ray, has been ordered to have four 
hundred of his Byigade in readiness to join you at Richmond. The, 
whole force will be placed under your command. - 
Zé Lam very respectfully, 
` your ob’t serv’t, 


L. W. BOGGS, Commander-in-Chief. 
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ELM. Ryland to Messrs. Rees and Williams. 


Lrxineron, 6 o’clock, pe m. Oct. 25, 1838. 
To Messrs. Amos Rees and Wiley O. Williams. 


a 


GrNtLengn:—This letter is sent on after you on express, by Mr. Bry- . 


ant of Ray county, sinve you left this morning. Mr. C. R. Morehead 
came here on express for men (o assist in repelling a threatened attack 
upon Richmond to-night. He brought news that the Mormon armed 
force had attacked Capt. Bogart this morning at daylight, and had cut 
off his whole company of filly men. Since Mr. Morehead left Rich- 
mond, ono of the company (Bogarts) had come in and reported that 
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there were ten of his comrades. killed, and the remainder were taken 
prisoners, after rhany of them ‘had‘béen severely wounded; he stated 
further. that Richmond would be'sacked and burned by the Mormon 
banditti tonight? ` Nothing cin exceed the consternation . which .this 
news'gives'rise tos Thè women and children are flying from Richmond 
in every direction. “A number of them have repaired to Lexington, 
amongst whom is Mrs. Rees; we will have sent from this county since 
1 o'clock this evening, about oe hundred well armed and daring men, 
perhaps the: most effective our country can boast of. They will cer- 
tainly give’ them (the Mormens) a warm reception at Richmond to- 
night,” “You will see the necessity of hurrying on to the City of Jeffer- 
son, aid also of imparting correct information to the public as you go 
along. “My impression is, that you had«better send one of your num. 
ber to Howard, Oooper and -Boone counties; in order that, volanteers 
may ‘be’ getting ready, and flocking to the scene of trouble as fast as 
possible... They siust make haste and put a stop to' the devastation. 
Which is ménaved by these infuriated fanatics, and they must go pre- » 
pared and with the'full determination to exterminate or expel them from 
the’State enmasse. Nothing but this can give tranquility te the public 
mind, and re-establish the supremacy of the laws. There must be no. 
further delaying with-this, question any where. The Mormons must 
——leave the State, owe’ will—one and ‘all.’ And ‘to this complexion it: 
must come at last. “We have great relimoce tpon-your-ability,discree 
tion and fitnéss for the” task you have undertaken, dod we have only 


time to say, God speed yoa, ' Yours troly, 
on . | B. M. RYLAND. 
z f 
‘ ‘i t 
Commanier-in-Chief to Gen. John B. Clark. ' 


j ; 
Heap Quarters or tHe Mirra 
, City of Jefferson, Oct. 26, 1838. 

Gen. Jons B. Cragg, ist Div. Mo. Mi. 

$ta:—Application has been made to the Cornmander-in-Chief by the 
eitizens Öf Daviess county, m this State, for protection, and to be re- 
stored to their homes and property: with inteligence. that the Mor- 
mons, with an armed force, have expelled the inhabitants of that coun- 
ty from their homes, have pillaged, and burnt their dwellings, driven off 
their stock, and were destroying their crops. That they (the Mormons) 
hava burnt to ashes the towns of Gallatin and Mill Port in said conn- 
ty; the former being the county seat of said county, including the clerk’s 
office; and ‘all the public records of the county, and that there is not 
now a civil officer within said county. z 

The Commander-in-Chief, thorefore orders, that there be raised from 
the 1st, 4th, sth, Gth and 12th Divisions of the Militia of this State, 
four hundred men, each to be mounted and armed as infantry or rifle- 
men, tach man to furnigh himself with at least fifty rounds of ammuni- 
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pital stoves for the troops”. 


By order of the Commander-in-Chief,, , . 
’ A Ae, ` B. M. LISLE, Adj. Gen. 

An order corresponding with the above was issued at the same time 
of the foregoing, directed to the Major Generals-commanding the-4t 
5th, 6t and 12th Divisions of the militia of this State. An order was 
also issued to Gen. Willock af the 14th Division, ordering him to raise 
five handred men} and march them to the north of Caldwell county. Or- 
ders Were lso issued to Buig, Gens. Doniphan and Parks, directing then 
to raise five hundred men each. But understanding that no men were 
raised under these orders, it is thought-a copy is unnecessary. ; 
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Major General Lucas to the Commander-in-Chief. 


[NDEPENDENLÉ, Nov. 11, 1838. 


To His Excellency, L. W. Booes, Commander-in Chief. 


Sin:-~Your communication of Nov, 6, 1838, through B. M, Lisle, Eisq., 
Adjt, Gen., has just been ‘received. The prisoners have been sent 
to Richmond, subject to the order of General Clark, and the arms will 
be sent as soon as the wether will permit. Ihave also furnished Gen, 
Clark a copy of miy report to you—all of which- proceedings havé 
been transmitted to you by mail; but which, E presume, did not reach 
you previous to the date of your orders. I have the honor to be, 

Your most obedient servant, 
SAMUEL D. LUCAS, 
* f Maj. Gen. 4 Diy. M, M. 


1B. M. L. Adj. Gen.] ; 


. Atine OL a 
PiS. J refer: you to my report and ‘two other’ communications, 
-ince my return from Far West, for further particulars as tothe’ pris- 
oners and arms: Col. S, V. Noland, one of your Aiddecamps, who ae’ 
aompanied the expedition: under my command, will leave this’ evening’ 
for Jefferson City, and will communicate further on this subject. : 
Kae ` a’ . | SD, La, Maj. Gens ge. +! 
. P, S.. The first communication received from Gen, Olatk was under 
- date October 30, in which he directs Gen. Atchison’ and myself to act 
as we'think best, according to circumstances. This letter was receiv- 
ed either on the day, or the day before the strrender, by Captain Long, 
one of the persons Gen. Atchison’and myself had started to you with 
our reports. The second communication of Gen. Clark was dated: 
November Ist. In this he directs us‘to remain in some secure position, 
and not to make any attack until he arrived; which, together’ with 
the third communication, (the one You sent a copy of in your conimu- 
nicätioñ per Mr. Dorris;)\was only received at Williams’ Ferry, Mis- 
a souri River; two days after Thad disbanded the army, as per my, re- 
port to you of November 2d, “Eneyer had any idea of trying any of 
the prisoners by a Court Martial; ‘but only ordered them to my 
Head Quarters, to await your further orders: ~~ : 
E ae i S. D. L., Maj. Gen., &. 
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' Major' General John B..Olark to tlie Governors © o~. 
‘ yet Ps rare S t k } x 
Van Quarters, Richmond, .Nov.' 11, 1888. ., 


To His Excellency, L. W. Boses. ; aa 
” Sır:—ln as much as the Commissary General of the State could not 
follow the movements of the army under my command, and it be- 
eoming absolutely necessary foi the preservation of the stores and 
munitions of war to have an acting Commissary, I appointed to that 
office Alfred W. Morrison, and desire your Excellency to ratify that 
appointment, and have forwarded to me or Mr. Morrison, at Fayette, 
a commission to that effect. It is desirable, if possible, to have it be- 
fore my final.report of the expedition is made. i 
i i i Ihave the honor to be, : 
Your obedient, humble servant, 
JOHN B. CLARK, 
Maj. Gen, L Div. Mo. Mi. 
[Est the commission be dated Ostober 29, un $ 
» BQ. 
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General Olark. to the Governors D 
f a P i iy i 
; 3 E ajeje ; : et Wl 
Yean Quarrers of the Militia employed against the Mormons, ` 
i icamonn, Noyember 10, 1888. j 
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way to you, issued an order to have raised in my Division one thou- 
sand men, ready to marc: on Monday, the 29th day of October last— - 
all of which I communicated to you by express, —the one, however, ; 
cere my communication, met one from your Excellency and re-, , 
turned. . i NS A 
On the 29th, according to-my order, the First Brigade rendezvoused `% 
at Fayette—proposed tö march, and did, on that’ evening, take-up the: ~ | 
line of march, and reached Chariton on that-evening...-At’Chariton J 
received an express from ‘Messrs. Atchigon-4nd Lucas to you, which Is, ` 
forwarded, and then I despatched an-drder to Gens. Atchison and Lu-'\ ` 


Pag. 
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cas, with a copy of youn several orders to mẹ all of which you ` 
have been informed of-by-~me, The next day, October thirtieth, we - 


reached’ Keytesville,, where we met the Second Brigade, command- 

General Robert Wilson; who had been ordered to join me 
at that places’ The next morning, October 31st, Dorganized” the ‘two 
Brigades tto a. Division, officered the same, und took up the. line of 
mareh for Richmond. On the day we reached Carroleton, November 
2d, T heard a report that General Lucas had invested Far West, and 
effected a capitulation, the terms of which | sent you from’here-on my 
way out. then sent another express to Gen, Lucas, to hold fast to- 
all he had (supposing he had the prisoners and arms) until .I arrived, to 

: make no final capitulation or treaty until I did arrive; when I. would 
communicate to him my plans of settling. the difficulty, and also re- 
questing him to report to me forthwith his acts, ‘strength, é&c. The 
express was directed to bring back to me, at Richinond, any commu- , 
nication the General might desire to make. The next day I reached 
Crooked River, in the neighborhood of Richmond, At this place I”, 
Jearned that Gen. Lucas had disbanded his forces, and marched the 

‘ ‘prisoners to Independence. I immediately sent an express to intercept 
him, with orders to march the prisoners and arms back to Richmond; for 
reasons contained’ in my letter to you. From Richmond J continued 
my march tu Far West, whére l arrived on Sunday, the 4th inst. When), 
I reached there, | encamped in the vicinity of town—at night I went 
into town with all my field officers, and commenced ferreting out the 
guilty amongst the Mormons who- were theré—this business employed |: 
my time for two days and nights. After I had obtained all, the-infor-|’ 
mation I cuuld by disclosures of the dissenters from Jo, the proplet,|. 
{and there are not a few at this time,) I caused.the whole of the Mor- 
mons to be paraded, and took outof their rankg such of those I conceive 
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ed guilty, as could be found, and put them into a room, A deep snow 
falling on this,even‘ng, and there being no chance to obtain {uel or 
provender, I was compelled,to march back to Richmond with the pris- 
oners, forty-six, m number, J, however, the day before I left Far 
West, despatched Lieut, Col, Price from the 2d Brigade to Richmond 
with two companiés, to receive the prisoners and arms;. but, on his ar 
rival, not finding them there, he went to Gen. Lucas, at Independence, 
and informed him of his mission. The General then gent them, and 
they reached here on last evening, and they are now here under a 
guard. Qn the day Fleft Far West, I ordered General Wilson with, 
this : Brigade. (except the two companies with Colanel Pfice) to 
Adam-on-diahmon, a town in Daviess, which had a few days since 
surrendered and given up their arms, with instructions to take possession 
of the town and disarm all the Mormons, and act in that quarter in 
accordance to your instrugtidhs to me,,a copy of which was fur. 
nished: hime He was ‘also instructed to taka out from the mass . 
of Mormofisysuch as, probably could-be convicted of crime, and-have 
Ahem committed, and then carry them to Keytesville, and have them 
$ placed: in jai. and guarded; but he was instructed not to leave that 
¢ quarter urul he had reinstated the citizens in their property and homes, 
as fur as practicable, andif necessary leave'a small force there to pio- 
tect the citizens. I also ordered Capt. Comstock, with his company in 


Livingston; +te—continue—thore,—disarming the Mormons, wherever __ 


found, and ‘report to General Wilson, at *Diahmon for further orders. 
This: busindssdone, I proposed toynarch-back to Richmond. The morn- 
ing before I lelt Far: West, I galled: the whole of the Mormons together, 
about ,five'‘hundred, ‘(a great number having run away between \the 
' surrendér ani my arrival) and informed them that the prisoners I had, 
together with those taken by Gen..Lucas, would be taken to Richmond, 
tried} and punished if found guilty; that they must comply with the | 
terms.of:the capitulation with Gen. Lucas. 
The: situation of their women and children, and the inclemency of 
le. weather,.induced me to modily the terms, and not require them to 
remove ‘forthwith: [hat they could remain until their convenience 
suited them in the spring—that no military guard would go with them, 
but I would:plédge tha:honor of the State, they should not he hurt, and 
that their arms should be given up to them whenever they left the 
State, antl not before. This they readily agreed to, so far as I could 
judge from their expressions. : 
This being done, 1 took up the line of march with. the prisoners, and, : 
got here on yesterday. On my arrival here I discharged the whole of 
the ist Brigade.’ -I will here state, thaton my way to Far West, while, 
at Richmond, I wrote to Gen. Grant, and-ordered him to countermarch,, 
and discharge his forces. The same order I sent to Gen. Willock (rom 
Far-West,‘also Gen: Orowther’s Division was discharged at Richmond, 
on theirway, except the Buonville Guards, who: were taken on to Far 
West, and discharged here this morning, Gen. White, learning of the 
state of affairs, le{t his men atthe river near Lexington, and came on ta 
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meet me with his staff at Far West. J then ordered himto-counter- 
march his Brigade, except the cavalry commanded by Capt. Parsons, | 
which company is now herg guarding the pris mers. Allthefoxcesdn+ | 
this quarter are now discharged, except two companies commanaed by | 
. Captains Parsons and Bogart. I detained Lieut. Col. Price to super- -| 
intend the guard of the prisoners, and I also detained Gen. White, and | 
his field officers here a day or two, for the purpose of holding a court 
© martial if necessary. I this day made out charges against the prison- 
es, did called on Judge King to try them ag a comnuuting court, and Í ! 
am now busily engaged in procuring witnesses, ahd submitting facts, 
There being wo civil officers.in Caldwell, hhave to use the military to d 
get witnesses from there, which I do without reserve, : S 
Gen. Wilson’s Brigade is still in service, in. Daviess county, under 
the instructions above stared. They will be discharged as fast as possi- 
ble. The most of the prisoners here | consider guilty of Treason, and 
I believe’ will be convicted, and. the only difficulty in law is, can they 
be tried in any county but Caldwell? if not theg cannot bethere indict- 
ed, until achange of population. In the event the latter view is taken“. 
by the civil courts, I suggest the propriety of trying Jo Smith and those ` | 
leaders taken by Gen. Lucas, by a court martial for mutiny., This lam ` 
in lavor of only as adernier resort. I would have takén this course ` 
with Smith at any rate; but it being doubtful whether a court martial 
has jurisdiction or not, in the present case—that is, whether these peo- 
pte are to be treated asin time of war, andthe —mutineers as ===] 
having mutined in time of war—and F would here ask you to i 
forward-to ine the Attorney General’s opinion on this point. My 
whole object isto obey your orders, and settle this matter so'as to have’ 
the best eflect upon the people, and at the same time nat compromit the 
character of the Sture. But it will not do to-allow these leaders to re- 
turn’ to their treasonable work again, on account of their not being ine, ` 
dicted in Caldwell. I ‘find by inquiry, that with all the enormities 
we have heard charged against these people, many of which charges:we © 
’ looked upon as the offspring of prejudice on, the part of our citizens, 
the half has not yet been tolde ‘There is no crime, from treason.down | 
to the most pettylarceny, but these people or a majority of them have 
béen guilty of, all too under the counsel. of Joseph Smith, Jr., the pro- 
phet. They have committed season, murder, arson, burglary, robbery 
larceny, und perjury. ‘They have societies formed “under the most 
binding covenants in form. and the most horrid oaths to circunivent 
the laws, and put them at defiance, and to plunder and burn and mur- 
dér, and divide the spoils for the use of the church., This is what they 
call the Danite Club or Society. These facts J gather from some per- 
sons | Have seen who have disclosed them. Under this fiornid system., 
many of the citizens of Daviess county, who Went to that frontier poor, 
and who by their industry and economy had acquired a good living, 
have been robbed of every article of property they have—their houses 
burnt before their eyes, and them and their wives and children driven ` 
out of the county, without any kind of shelter. ln one instance I have 
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been informed that a family was ordered off, and their housés burnt in. 


their sight, inda woman driven out while it was snowing, witha child 
only four days old; in another case, I was informed the family was 
driven away, and the woman was compelled to ask protection in a few 
miles, where she was delivered of a child a short, time alter she was 
thus treated. . These, str, are some of the offences of thesé people. I 
do not wonder at the prejudices against them tu their vicinity. I send 
you enclosed a copy of the constitution of one of their suciaties, from 
which you edn gather some information, I design to, cantinie my 
head quarters here'until the investigation of the cases of the prisoners 
are closed. You shall be informed, fram time to time, of the progress, 
as also of the movement in Daviess. These tacts L now communicate 
10 you, supposing they would ve useful to you before tie meeting of the 
Legislature. Your commuuication of the 6th was received to-day by 


’.Mr. Maupin—its contents were duly noted and shall be attended to. 


Thave, this evening, informed the prisoners of what is charged ugainst 
Pot my peg ay ho A y 
Akemy and Ordered: thedéaders’ to be buund, so as tọ be sure tu save 


a them. ' ‘Lam, sir, 
f a oo Your obedient servant, 
Foo ~œ JOHN B, CLARK, 
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Sa Maj:-Gen. Commanding, 
neral Eneas tothe Governors 


Innerennence, Nov. 7,1838. 


wer 


. To His Excellency, L. W. Bocos, 


Commahder-in-Chief Mo. Mi. ; 


t ( 


Sir:—I received from Gen. Clark last night, per the hands of Col, 
Price, a copy of your order of the 1st November, in which you stated. 
that neither General Atchison or Lucas was called, or ordered into 
the field by you. If your orders had reached me before I got into the 

. field, I would not have went; but I knew nothing of the call for men, 
or of the arrangements for giving the command to Gen. Clark, but 


acted as I have before informed you upon a call from Brig. Gen. Parks, , 


then in thé field, (which, according to military usage and etiquette, is 
equiv lent to an order,) for assistance. He represented things in such 
-a manner (which your Excellency has been apprised af by Col. Wil- 
liams and Maj. Rees) that I believed I had no alternative, but to act 
as I did. I have no disposition to thwart either your designs or Gen, 
Clark’s plans in going into the field; but after | got there with an army 
of twenty-five hundred men, 1 could not consistently lie idle or inac- 
‘tive. For the result of my proceedings I reler you to my report, sent 
herewith. I did not make any report to Gen. Clark, becanse I did not 
believe it proper to do so, consistent with my grade of office. 
i Tam, very respectfully, 
Your obedieut servant, 
. D. LUCAS, 
Maj. Gen. 4 Div. Mo. Mi. 


69 
P.S. If your Excellency should deem it proper, you can cause 
Gen. Clark to be furnished with a copy of the above. 8. D. L. 


The Governor to Gen. Clark. 
| Executives Depanruunt, City of Jefferson, Nov. 6, 1838. 


To Maj. Gon. Jonn B. Cuarx, Commanding the forces against the Mor- 

: mons. m4 Ti 
Sin:—I have the honor to acknowledge the receipt of your cormmu- 
nication, under the date of the 3d ingt,, dated at Richmond, by the éx- . 

press, Mr, G. D, Maupin. l regret very much to hear that Gen. Lucas’ 
has been guilty of disobedience of orders. Qa, this subject, however, 

I shall cause, in due time, an inquiry to be made. I thought Thad been ™ | 
so very explicit'in my orders, that it was tot possible to misunderstand’ | 
them. You have placed the préper construction upon them, which Y 
was that the whole lorcey to be employed in this service; was to: be) 
placed under your command. Gen. Lucas was not ordered out at all, ` 
except in the way I mentioned to you in my last cammuhication; he 


wis directed to euse fourtandrednen of his Division to be taised ——~ 
and place thefn under the command of a Brig. General, with the privi- 
lege, if-Hé thought proper, to waive his rank asa Mujor General, and 
take Brig. General's command, ‘ 
Gen. Atchison was not ordered out in this last afityjr, for two reasons 
one/was, that | was aware asm member of the Legislature he would | 
have other duties to attend to; and another was, that there was much 
Missatisfaction manifested towards him by the people opposed to the 
7 Mormons; he, though, under the Militia law, has a right within the limits 
of his command to order out his troops to quell insurrection, or repel 
invasion. Gen. Lucas, though, could not exercise any command within ~ 
Gen. Atchison’s division, only so far as he may have been directed by 
the Comm inder-in-Chief, and that only extended to the gommand:of*a , 
Brigadier, in pursuance of the orders which | forwarded by Mr. Black, 
the express from Daviess county, whose companion, Mr. Dryden, bore 
my first orders to you. I therefore approve of the course yon hava. | 
taken m demanding the prisoners of Gen. Lucas, as well as (lie arms, 
and shall send to him instructions tg deliver them over to your order in 
the way you have directed him. You will see that they are securely 
confined within the limits of some prison, and strongly guarded. The 
course you have proposed taking in relation to the other prisoners— 
. that 1s, to hold an examining court, and catse all those: deemed guilty 
to be confined and guarded, is the correct one. ` | 
You will proceed to *Diahmon, and there disperse all the pefsons'you 
may find embodied and under armé without authority of law; in“ the | 
mean time a detachment from your command can, if it is deemed’ ne- | 
cessday, be employed. to reinstate the people of Daviess in thelr 
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homes, It.will also be necessary that you hold a military court of in- 


quiry in Daviess county, and arrest the Mormons who have been 
guilty of the Inte outrages, committed towards the inhabitants of said 
county. My instructions to you are to settle this whole matter com- 
pletely, if possible, before ‘you disband your forvess if the Mormons 
are_“tisposed voluntarily to leave the State, of course it would be ad- 
visable jn you to promote that object. in any way deemed proper. The 
ringlenders of this rebellion, though, ougl t by no means be permitted 
to escape the punishment they merits The troops fram Cole, Gascont 
ade, and Franklin are directed to report to you, You had better re- 
tain them in service; and discharge them, who, from fatigue or other- 
wise, may be‘disposed to retar., I should be pleased to hearfram you 
of, the final result of this matter, previous to the meeting of the Legis- 
latures-Tshall forward to. Gen. Lucas, by express, the necessary orders 


and instruġtiong tb bbey'the order you have directed to him under 
{ date-of the 3d inst.yin relation to the arms and prisoners. ` 


I have to request al you to embody-all the facts you can collect, in 
relation to the commencement, pragress, and termination of the recent 
difficulties with the Mormons, in order -that I may communicate the 


~———~yante-to-the-hegislature- . -Lam_yYespectfully, 


Your obedient-servant, — 
. L. W. BOGGS, 
: Commander-in-Ghief. 
P. S. The prisoners will of course be delivéred over to the’ civil 
authority, when you may"deem it prudent to do so. L. W. B. 
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General Lucas to the Governor. 


Inpepennence, Mo., Nov. 5, 1838. 


To His Excellency, La W. Bocas, 
Commander-in-Chief of the Mo. Mi. 


Sim:—I returned yesterday with the troops of the ist Brigade, 4th 
Division, Mo. Mi. We gat to Goose Creek. in the viciniy of Far 
Wést, on the 30th ulta and the next day the town surrendered to us 
under the following conditions and stipulations, viz: s 

1st. To give up their leaders to be tried and punished. 

2d. To make an appropriation of their property, all who have taken 
up arms, to the payment of their debts and indemnify for damage done 


b f them, . 
3d; That the balance should leave the State, and be protected ont by 


‘the militia, but to be permitted to remain until further orders. from the 


Commander-in-Chief, — 2 
Ath, To give up theixjarms of. every description to be receipted 
+ é X 4 


or. 
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We took about six hutdred prisoners, and received: something like 
that number of arms. Jn disbanding my command, | ordered General 
Wilson to take charge of the Jeaders who Thad demanded for trial, viz: 
Jo Smith, jr, Sidney Rigdon; Lyman Wight, Amos Lyman, George W. 
Robison, Parley Pratt and Hiram Smith, together with the arms, and 
march them to my héad quarters at Independence, to nwait your fur- 
ther orders. On the 3d of November, when at Williams’ Ferry, Mis- 
souri River, I received a letter from Maj. Gen. Clark by express, orders’ 
ing me to march the prisoners and arms to Richmond, to disband my 
forces and repair myself with my staff to his camp, wherever 1 could 
find it between Richmond and Daviess’gountye This order I did not 
comply with, as 1 could not, under any circumstances, be commanded 
bya junior Major General. I was thrown into the field by a call from 
Brig. Gen. Parks, then in the field, which, according to military etiquette 
and usage, is equivalent to an orders and {ram y our-order to General 
Clark, he is only huthorized to command Brigadier Generals, but can 
make n call on Major Generals for.any force that he may think necessa- ` 


ry. lreceived a copy of your orders to him, and I intend to start the Y 


prisoners and arms to-Richmond in the morning, when the whole will 

be subject to his ofder. Your orders of the 26th and 27th ult. togeth- 

er with vour letter to me of later date, was only received by express 
on the 30i:hult., within six or seven miles of Far West; at this poi 

` Maj. Gens Atchison left me and returned home to Liberty. I was then 
left jf the sule command of about eighteen hundred men, which J march- 
ed that night to Goose Creek, within one mile of Far West, by sun downs 
Tlie next day my forces were increased to twenty-five hundred men— 
with an army of this magnitude J could not think of lying idle and in- ; 


yo active. I will make out a fair report and send it to you by the next 


mail. We were looking for youevery day for the last.four or five days, 
or | would have sent an express to you from Far West. A communica « 


~ tion I received from Gen. Clark, tst November, stated, that he had learn- 


ed that you was on your way up, and would arrive in a day or twa.” 
Learning that Gen. Clark was on his march with an army of two thou, 
sand men, I conéluded that he would have force sufficient to operate in, 
Daviess and Livingston counties, and to make a final close without, the 
co-operation of my troops! I deemed it proper, in, arder,to save the 
State an enormous expense, which each day was immensely heavy, to 
discharge my forces, which was accordingly done, with the exception 
of four companies left at Par West, and five companies under General 
Parks sent to Daviess county. I left Gol. Williams, your aid, Col. : 
Burch and Maj. Rees, of Reg't, at Far West, drawing up allthe nebes- 
sary ‘papers; and Col. Hinkle and myself appointed five Com‘dsy:viz:. 


Wm. Collins of Jackson, G. W. Woodward of Ray, Judge Cameron of: ; 


Clay, John Corrill and M: Phelps of Far West. The Mormons are to.. 

convey their property imtrust, to those Com’ds, for the benefit of cred,’ 

ators, and for indemnifying those that have been damaged by them... 
This arrangément gave'satisfaction to the whole army,and was the 
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means of saving a great many valuable livesy and the effusion of im- 


mense blond. + , 
m l have the honor to, be, 
' * With great respect, 
E l SAMUEL D. LUCAS, 
Maj. Gen, 4th Diy. Mo. Mi. 
P. S. Insent Gen. Clark a copy of. my report to you as soon as f 
had-it made out. . ; i 


s 


ae 
General Lucas to the Governor. 
x A 


s i TS Heap Quarters, Camp near Far West, 
: ; i : November 2, 1838. 
sea ti R e 
Yo-His Excellency, Li W. Bocas. 
: Commaiider-in- Chief Mo. Mi. 
sa 


f Sm:—On Monday, October 29th, the troops ördered out by Major 
General Atchison and myself, (as per our repart to You of said date,) 
took Up their tine of marei from comp nen Kichnrond-tor—Far 
We encamped the nizht of:the 29th at Linville’s Creek, (a, short dis- 
tatice from the road) about sixteen miles from Far West, at which point 
we received an express from Brig. Gen. Doniphan, informing us er 
he was then encamped on Log Ureek with a force ot five hundred men, 
and that he would join us at the crossing of said creek on the road 


frot. Richmond to Far West, by 10 o'clock, a. m., the next morning. . 


On. the 30th October, the troops got together at the last named point, 
when we mustered about eighteen hundred men. Whilst at this placo 
we received your orders of the 26th ult., and | rereived an order of the 
27th ult and a letter from you of same date. At this point Maj. Gen. 
Atchison left:me for Liberty, when I was left in sole command. Be~ 
fore leaving Log Creek, I received information that a body of Mormons, 
two liuitdred in number, called Danites, had been seen abuut two hours 
previous near the route that we had passed. Upon receiving this in- 
telligence,I ordered a detachment of two compunies trom the respec- 
tive commands of Brig. Genls. Wilson, Doniphan, Parks and Graham, 
to go ‘in pursuit of said band, which I placed under the command of 
Gen. Wilson, with instructions to intercept, and if possible to cut off 
their retreat'to Far West. I then took up my line of maich for Goose 
Creek, ore mile south of Far West, which point we reached about one 
hour by sun in the evening. Just as the troops were encamping, I re- 
ceived intelligence from Gen Doniphan, from his position on the right, 
that he had discovered a party-of mounted Mormons approaching Far 
West {om the east, and requested permission to intercept them il pos- 
sible.. Leave’ was granted, and his Brigade started off at nearly full 
spetd’to accomplish the order, but the Mormons succeeded in reaching 
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the fort. Gen. Doniphan approached within two hundred yards of 
their fortress, when they displayed a force ot about eight hundred meh. 
At this juncture, I ordered Gen. Grabam's Brigade ‘ (holding Gen. 
Parks’ and part of Gen, Wilson’s'mounted in reserve,}to marchtull speed 
to the relief of the ist Brigade, 3d Division, but from the inequality of 
* the force ofthe first detachnient, (being only two hundred and fifty 
strong at that time, and the Mormons 800) it was considered prudent-to 
withdraw the troops, and march against them in the morning, which 
was accordingly done, and they áll returned, as dark set in, to -camp. 
At this pluce I established-my head quarters, and continued there dü- 
‘ying the expedition against the Mormons. The detachment urider Gen. 
, Wilson returned'about 9 o’clock, pe m. The next morhing, 31st of 
October, l received a message from Col. Hinkle, the commandes of ‘the 
Mormon forces, requesting an Interview with me,on an eminence near 
Far West, which he would designate by hoisting a white flag. J.sent 


in. receiving and encamping fresh troops, who Were hourly coming in, 
that 1 could not attend before. Accordingly, at that tiie, I started'with 
my staf officers and Brig. Gens. Wilson, Doniphan and Graham, Gen. 
Parks being left in commande We met him and’some other Mormons 
at the point before mentioned, He stated that his object in asking me 
to-mreetHriarthere-was-totinowil-there could not be some compromise 


him word I would meet him at 2 o’clock, p. me, being-so much eiigaged™ 


N 
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or settlement of the dificuhy without a resort to arms. After givmg 
him to understatid the natnre of your orders, I made him the following 
propan ete: which l furnished him a copy of, also a copy of your or- 
er, viz: / : 
ist. To give up their leaders to be tried and punished. 
2d. -To make an appropriation of their property, all who had taken. 
ap arma, to the payment of their debts, and indemnify for damage done 
them. 
lad That the balance should leave the State, and be protected out by 
Ahe militia, unt to be permitted to remain under protection until further 
: orders were received from the Commander-in-Chief. 
4th. To give up the arms of every description to be receipted 
J for. ‘ 
‘Col. Hinkle agreed to the proposition readily, but trished to postpone 
the matter until morning. I then told him that I would require Jos. 
Smith, jr. Sidney Rigdon, Lyman Wight, Parley Pratt and George W. 
Robinson, as hostages for his faithful compliance’ with the terms, and 
, would pledge myself and each one of the officers present, that in case’ 
he, after reflectiag and consulting upon the proposition during the night, 
declined acceding to them, that the hostages should be returned to him 
“in the morning, at the same point they were received, but it was ùn- 
derstood, in case they did comply, they were to be held for trial as part. 
of the leadeis called for by the first stipulation; I then gave him until. 
one hour by sun in the evening to produce and deliver them. We then 
returned to camp, and I directed the troops to make preparations to. 
march to Far West by an hour and a half by sun, with a determina» 
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tion, in ‘case the hostages were not produced, to moke an attack upon 
the town forthwith. | directed Gen. Paras Brigrde to be mounted, 
and to form on the rightof the Divisiun, to act as tlankers if necessary, 
_ and if required to. pass entirely around the town, and torm on the north 
side, with instructions to make the attack at the report of the cannon, 
which, was to be the signal for the general attack. General Graham’s 
Brigade was mounted and formed, on tue extrene left to-act as flankers, 
and iLrequired to form the line on the west side, with similar instruc- 
tions as to the; commencement! of, the attack, Gen. Doniphan’s Brig- 
ade was.ordered to parade on foot, and to form on the left of General y 
Parks, with instructions to form un the east side, with similar orders 
relativexto attack, Gen. Wilson’s Brigade was ordered to parade on, 
foot, and to Jorm.on_ the left of Gen. Don aai with mstructions to 
form the ling of, battle on the south side, with same instructions as to 
yy -edmmencementofattack, The artillery company with ane piece of 
~” 7 ordinance wag placed ‘nt the head of Gen. Doniphan's and Gen. Wil- 
son’s Brigade, with instructions.to occupy an eminence within three 
hundred yards of the town. The rmy being disposed of in this man- 
ner, at the appointed time I took up thé Ime of march in the direction 
‘of Far West. When the troops got within about,six hundred yards I 
. discovered the flag and the hostages advancing; J immediately halted 
the army, and rode out and met jhem, received the ostages and placed. 
a guard over them for their safety and protection, and ordered the for, 
ees back to our encampment. I cannot forbear, at this point, express- 
‘ing my gratification and approbation of the good conduvt and gallant 
bravery evinced by all th officers and men under my commands ‘They 
marched up with as much determination, and deliberation as okl veter- 
ans—no! knowing but that the charge would be sounded every moment. 
for surrounding the town, There was no noise or confusion, nothing 
but an eager anxiety upon the countenance of every man to get at the 
work.’ When the hostages were received, the tronps,’ with some slight | 
exceptions, marched back in profound silence. November ist, 1 order- ' 
ed the whole forces amounting to twenty-five hundred men to parade 
at 9 o'clock A. Mand to take up the line of marche lor Far West, at 
hall’ past 9 o'clock, to receive the prisoners and their arms. „> 
The troops marched out and formed in the prairie dbout 200 yards 
south east of the town., Gen. Wilson’s Brigade formed the West line, 
Gen. Doniphan’s the Bast line, Gen. Graham’s and Gen. Parks’ the 
south line, with the Artillery Company and the Cinnon in the centye of 
the two latter, leaving one side af the square open. The Mormon 
army, reduced to abnut 600 men hy desertion and otherwise, under their 
Commander, Col. Hinkle, marched out of their town, through the space 
into our square, formed a Hollow square, and grounded their arms. 
Col, Hinkle, then rode forward and delivered up to me bis sword and 
pistols. I then directed a company from,the respective Brigadess-to 
form a front, rear, right and left, plank guards, aud to march the pris- 
Oners back to Fay West, and protect and take charge of ‘them until the 
next morning, I then detailed a company from Gen, Doniphan’s com- 
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' mand, to take charge of the Arms; Then, ini order to gratify thearmy ~ 
and to Jet the Mormons see our forces, marched around the town, and; 
through the principal streets. and back-tp head quarters... Considering. . 
the war at an end jn, this place, I issued orders for Gen..Doniphan’s’  . 
Brigade, with the exception of one Company and Gen. Graham’s’ 
Brigade, to take up their line of March for their respective head quar- 
ters, and dismiss their men—and directed Gen. Wilson to ‘take charge 
of the prisoners (demanded for trial) and arms, and to march them to 
omy Héad Quarters at Independence, to await further orders, and to 
‘dismiss all except a guard for the prisoners and arms. Nov. 2nd, I re- 
lieved the guard placed over the prisoners at Far West by 4 Companies 
of Gen. Parks’ Brigade, and placed them under the command of Col. 
Thompson, 2 Brig. 3 Div. with instrudtions to report to Gen.. Clark. 
. The balance of Gen. Parks’ Brigade with Capt, Gi'liam’s Company, of ; 
Gen. Doniphan’s Brigade under the command of“Gen«Parks. T ordered 
to Adam-on-diahmon,a Mormon tawn in Daviess county, with instruc- N 
tions to disarm the Mormon forces at-that place, and to leave a guard of, Y 
50 men for the protection of-prigoners, and to report to Gen. Clark, In 
order to carry the treaty*itid stipulation, into eflect, I have required your 
Aid-de-Camp, Col. Williams, together with Ool. Burch and Maj. A. 
Rees, of Ray, to attend to drawing up all the papers legally, and direct- 
ed Col. Thompson to wait on them with a portion of his command, and 
to cause all their orders and requirements, consistent with the stipula- 
tions tobe carried into effecte This day about 12 o'clock there was a 
Battalion of 100 men trom Platte arrived at Far West, which I ordered 
back, having understoad that Maj. Gen. Clark would be on in a day or 
two, with sufficient force to operate in Daviess and Livingston,and for ` | 
any service that may be required,  ' . f 
l Co Toa I have the honor to be 
f Most respectfully,  ¢ i 
d SAMUEL D. LUCAS, 
: Major General, | 
Commanding, 


General Clark to the Governor. 


, r Cuariron, Oct. 30, 1838. 
His Excellency, Gov. Boaes. 


Sin:—I have ordered one thousand men from this Division, and now - 
have five hundred this far under march, and fiye hundred from the 2nd 
Brigade will join me te day at Keytesville, from whence I will proceed 
to Richmond without delay. Your two orders were both received on 

~ dày before yesterday, atthesame time. On this moment I received, per 
Capt. Long, the*enclosed express from Gens Atchison and Lucas, then 
at Richmond—it was met by Col. Williams, your aid, and opened, and. 
sent to me, supposing that the powers conferred on me were sufficient. 
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™ and worse. 
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_ This may be sô, bút I would give your Excellency my decided opinion 
thatit would be best for you to be there, and hope you will, if practi. 
Gable. In the mean time I will endeayonr'to act out your orders in 
letter and spirit, however great the responsibility, Lhave this moment 
despatched to Gen. Atchison and Lucas, a copy of your two orders to 
me, with instructions tq act for the best until Lean arrive. All the ad- 
ditional information that Inave from the scene of disturbances; is worse | 


` Lhave the honor to be, -- 
x Your obedient servant, ; 
ry ‘ -* JOHN B CLARK, 


i 


POER 7 ; Maj. Gen. Commanding. 
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pig, Gen, a & Lucas to the Governor. 
‘ Heap Quarters of the 3d and 4th Div. Mo. Mi. 
*’Ricumonp, October 28, 1838. 
To the Commander-in-Chief, Mo. Mi. >. ~~. 
+ a pias 
Sir:—From late.outrages committed by the Mormons. civil war is m- 
evitable. They have set the laws of the country dt defiance, and are 
in open rebellion, We have about two thousand men ‘under arms, to 
keep them in check. The presence of the Commundef-in Chief is 
deemed absolutely nacessary,and we most respectlully urge that your 
Excellency be at the sealo! war, as soon as possible. W 
‘ Your most ob't-serv't, ; \ 
. DAVIDR. ATCHISON, M. G. 3d Div 
SAM’L-D. LUCAS, M.G. 4th Div. _- 


Governor to General Clark. 


Executive Department, City of Jefferson, Nov. Ist, 1838, 
Maj. Gen. Jonn B. Crarx, : 


Sin:—-Your communication, by express, of Oct. 30th, enclosing one 
from Maj. Gen. Atchison and Lucas, ot the 28th Oct. has been received. 
Itis impossible fur me to leave here; the near approach of the meet- 
ing of the, Legislature, renders it necessary that every moment of my 


_ time be.employed in preparation to meet them. It was cons.dered by 


me that full and ample powers were vested in vou to carry into effect 
my former orders. The case is nowa very plain one—the Mormons 
must be subdued and peace restored to the community.: You will 
therefore proceed without delay to execute the former orders. Full 
confidence 1s reposed in your ability to do so; your force will be amply 
sufficient to accomplish the object. Should you need the aid of artil- 
jery, 1 wouid suggest that an application be made to the commanding ` 
officer of Fort Leavenworth, for such as you may need. You ara abe 
: j t 
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“thorized to request the loan of it in the name of the State of Missouri. ` 
My presence thea could eflect nothing: I therefore again repeat that 

Mou are authorized, and full power is given you to take whatever steps 
‘you deem necessary and such as the circumstances of the case may 
seem to demand to subdue the insurgents and give peace and quiet to 
the country. The ringleaders of this rebellion should be made an ex- 
ample of; ‘and. iit shou'd become necessary for the public peace, the 
Mormons should be exterminated or expelled from the State. Jn order 
that no difficulty may arise in relation to the command, I fnust inform 
you that neither General Atchison or Lucas have been called into ser- _ 
vice under the late order (except Gen. Lucas was directed to raise four. 
hundred men in his Division, and to place them under the command of 
a Brigadier General,) ‘The privilege was offered him of commanding 
the troops from his own Division, though subject to your orders. All 
the troops now under grms, and those that may arrive at the seat of 
war are placed under your command. teehee 

You will report to me by express, and keep me-regularly informed of: 

any thing of importance which may occurs” The near approach of 
winter requires that your,operations-shduld be hastened. After. hav- 
ing restored quiet, you will cange the people of Daviess county, who 

have been driven from their homes, to be reinstated. x 

é I am respectfully, 

, Your ob’t seiv’t, 

s” _ L. W. BOGGS, Commander-jn-Chief. , 
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General Wilson to General Clark. 
r . Hran Quarruns, 2nd Brig. ist Div. Mo. Mi. ? 
Adam-on-diahmon, November 12th, 1838. . 


- Maj. Gen. Cuarx. baal o7 


Sin:—In pursuance of your order of the 7th, at Far West, I took up 
the line of march with my command, and arrived here on the 8th. We 
suffered much from the inclemency of the weather, which still contin- 
ues, On my arrival here 1 found the troops had leit. 1 met Cal. Bur- 
ges some two miles from this place. He being the last, I immediately 
placed a guard around the town, and ordered the Mormons to parade, , 
which order was promptly obeyed, and about two hundred men entered, 
their names, I then proceeded to the investigation, us you required 
by yourorder. Justice Black.and other citizens being present, | caused - 
such of the Mormons as were supposed to be guilty of crimes, ar- 
rested, and handed them over to the civil authorities for trial. It how- 
ever appears fhat the most guilty had escaped, they having anple op- 
portunity, as} am informed, The town had not been under guard up, 
to the time of our arrival. ` The investigation is still-progressing, but 
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with*but little hope of effecting much, av the citizens seem to be unable. 
' ta identify but few. ae 

It is perfectly impossible’ for me to convey to vou dny thing like the 
awful state ol things which exist ‘here—language is inadequate to the ~ 
task, The citizens of a whole county, first plundered, and then their, 

‘ Houses and other buildings burnt to ashes, without housés, beds, furni- 
ture or even clothing in many instances, to meet the inclemency of the 
weather. I confess that my feelings have been shocked with the grass 
brutality of these Mormons, who'have acted more like demons from 

„4 the infernal regions than human beings. Under these circumstances 

Syou will readily perceive that it would be. ‘peifectly impossible for me 
to protect the Morinons against the just indignation of the citizens. 

I therefore promptly informed the Mormons, in a short address, of 
all the facts that had then‘cgme to my knawledge—told them 1 should 
remain in Daviess county teri days, and would endeavor to protect them 
during that, time—-at the end of ten days I would leave and was not 
authotized to promise them further protection in Daviess county—that 

. “you had pronived~protection in Caldwell county—that such of them 
(~~ as-wished to remove to Caldiwell, or out of the State, T would give a 
permit to that purpose, and would-guaranty their safety on the route. 

T The Mormons themselves appeared pleased with the idea of getting 
away from their enemies and a justly insulted-people, and | believe alt 
have applied and received permits to leave the county, and I suppose 
about fifty families have’ left, and others ere hourly leaving, and at the 
end of ten days, Mormonism will not be known in Daviess county. 
This appeared to me to be the only course left ta prevent a general 
massacre, and l hope my course iti this ‘matter may meet yout appro- 
bation. as it has been your pleasure to commit to my charge a most im- 
portant command, without special instructions. I Teel the more bounds. 
not only to return you my sincere thanks tor the honor thus ean 

to give you a fuil account of ull of my acts, Nothing has been left uñ- 
done! on my parteto justify that confidence. ‘The citizens of Daviess 

have co-operated heartily with me, and to their praise be it said, have ` 

. shown a degree of compassion and charity unparalleled, under the cir- 
cumstances, to their enemies, and have cheerlully obeyed every order 

¢ Thave fonnd it proper to give in this matter, and I now confidently be~ 
lieve I shall be able to close this most shocking insurrection without ` 
further bloodshed. ` 

I had previously to receiving your order discharged all the troops 
under my command, except one company under Capt. Newbold. This 
company will be retained until I close my businésgy here, I expect, 
without otherwise ordered, to remain here until to morrow week, and | 
then set out forhome. If, therefure, it is your pleasure to give me für- 
ther ordérs before leaving, L would suggest that they be forwarded in 
time to reach here before that time. 

Ii would astonish you to gee the immense piles of stolen property, 
which has been brought in, and deposited by the Mormons, consisting’ 
of almost every thing to be found at a farm house, and much fémaijning 
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yet concealed. Large quantities have been found buried in and near 
town, I have been making all possible exertions to collect ‘and pre« 
serve this property’ for theiwners, but T find it hard to do, as these 
dirty thieves are more skilful in the pillering line, than any I have yet 
seen. The citizens inform me that much, of their property has been 
taken to Far West. T suggestthat you’ order them to return ithere at 
their own expense. : ane. 

I write in.a miserable shanty, called “The Lord’s Storehduse,” late 
at night, after having been well soaked in the ram during the day, and 
much fatigued. ] may have omitted sone things, but when Lam more 
comfortable, I will write you more fully, ~ 

Ben l have the honor to be, - 
k , With un feigned good will, 
i Your obedient servant, 

‘ ; i “ Ra WILSON, Brig. Gen. 
Cominanding 2d Brig. Mo: Mie - 
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General Clark to the Governor. 
. a 


me # é 
Heavy Quarters, Richmond, Noy. 12, 1838. 
baer: 

` é 
Ais Excellency, Gov « Boses, 
* k i 

Sm:—In my last communication, I informed you of all the important 
incrdents of the expedition, up to that time, On-Tuesday last we com- 
menced the examination of: the alleged ‘crimes, being eason, murder, 
burglary; arson and larceny, against Jo Smith and his co-leaders, and 
also forty-six others, who occupy less space amongst their people, but 
many of whom are equally guilty. ‘The defendants have employed 
Messrs. Rees and Doniphan to defend them, who are both present. 
The inquiry, as you may wellimagine, takes a very extensive range, and 

Anvolves many important legal principles, not often adverted toin our 

: practice, and being, as I consider, too important to'be made ont against 
the prisoners, I, at the suggestion of Mr. Burch, the Circuit Attor- 
ney, spoke tb Col, W. T. Wood, to assist in the prosecution, promising 
him to lay the matter before your Excellency, not doubting but what 
some provision would be made by which he would have paid to him a 
reasonable fee. 

‘This was not done because I doubted Mr. Burch’s ability in the least, 
dorhe is a good lawyer, and enters into this matter with his whole en- 
ergy, but there are so many points stirred, and so much labour to ar- 
range the facts, so’as to make them bear on the various delendants, 
that 1 did not wonder he should ask assistance, and for the good of the 
Staté I spoke to Col, Wood as above stated, and he very willmgly en- 
gaged with Mr. Burch. We progress slowly, but thus far the: disclo- 
sures indicate certain conviction of treason against Smith, Wight, 
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Pratt, Rigdon and some one or two:more; and of murder against some 
five or six; burglary against several; arson against a number; and lar- 
ceny against others. ~Llow it will all result, I cannot yet tell, but that 
'- the leaders will all be convicted of treason or inurder, I think is reason- 
ably certain, and many ‘others of felony. You shall he inlormed as we 
progress = 7k Rar: a be 
« `` [received this evening a communication from General Wilson, who 
had been despatched to Daviess county, a'copy of which | enclose you, 
frém which you will discover, that things gre becoming as weil settled 
there as can be under the circumstances, though they would have been 
much better settled if your orders had been complied’ with before my 
arrival. Jtseems to me if proper steps had been taken to save the ac- 
tive leaders, they couldall have been captured. The protection Gen. 
Wilson alludes to my giving the Mormons in Cal Jwell, Dexplained to 
you in my last communication. „l regret exceedingly to learn that any 
acts-af’ yours should create any heart burnings, or collision with your 
_o” Excellency and -any-geheral officer, and particularly to such an axtent 
us 1 understand exists With Gen. Atchison Your motives donbtless 
were good; your orders were. undoubtedly right as to the Mormons 
and my command, and I have no doubt the whole country will sustain 
you. Business of a very urgent nature Gompels me to leave here on 
to-morrow for Fayette, where I will arrive on\Sunday, leaving Lieut. 
Col. Price, a competent officer, here until my return. 1 will only re- 
main in Fayette until Tuesddy or Wednesday nexis when I shall re- 
turn here to remain until this whole prosecution is settled, or put in 
such a condition that a Military force is unnecessary. Ik ig thought. 


that the investigation willlast for two or ‘three weeks, +, 
‘ - Aam sir, your ob’t. servant, 
JOHN B, CLARK, 
Maj. Gen’. Com’d. 


The Governor to Gen. Willock. 


Executive Devartsent, City or Jerrerson, Nov. 12, 1838. 


*Po-Maj. Gen. D. Wintock, Commanding detachment at Huntsville. 


Smr:—I have the honor to acknowledge the receipt of your commu- 
nication of the 10th inst. fromdEuntsville. From information received 
from Gen. Clark, who was placed in command of all the troops raised 
in pursuance of the late orders of ihe Executive, there will not-be any 
necessity for, your proceeding any further; you, will therelore return, 
with your troops and discharge them. The Quarter Master of the 
“Detachment will purchagé, and grant certificates to :the persons of 
whoni he purchases, such provision as you may need. | You will, how- 
` ever, endeavor to make out with as small a quantity as possible, , 
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You will please present my thanks to the troops’ under your'com- 
«mand, for their promptness in aera to the call of their country. 
i i Respectfully, EA 

= L. W. BOGGS, Commander-in-Chief. 


Governor to General Clark. 
Exscutive Depantent, City of Jefferson, Nov. 15, 1838. 
> ot 1 
Maj. Gen, Jonn B. Crank. 


Sm:—I have the honor to acknowledge the receipt of your commu- 
nications of the 10th.and 11th mst., by Mr. Maupin, the express. ` 

Upon an examination of the law, I find I have no power to appoint 
a Commissary General, there being one already in commission. The ` 
duties you speak of as having been performed by A. W, Morrison, 
Esq, might have been performed by your Division Quarter Master. 


Your certificate of his appointment, however, to discharge certain du- | 


ties, as for instance, as acting Commissary for the detachment under 

your command, I’ presume would be altogether sufficient. You will 

oblige me by sending at your earliest convenience, a copy of my se- 

cond order to you, as forwarded by Mr. Rees. In the hurry of busi- 
heats T neglected to retain a copy, and it is necessary to have one, as 
“this whole matter will probably undergo an investigation by the Leg- 

islature. Your report will be expected at your aoi convenience.. 

You will hasten your operations, and discharge all the troops as soon 
as the circumstances of the case will permit. 

go ee I have the honor to be, 
Very respectfully, ay af 
Your obedient servant, 
L. W. BOGGS.. 


Lhe Governor to Gen. Clark. 


Exxcurive Dreartwenr, City of Jefferson, Nov. 19, 1838. 


i 


To Gen. Joun B. Cranz. 

Sm:—You will take immediate steps to discharge all th; a 
„have retained in service as a fuard, and deliver the prist »pers over to 
the civil authorities. You will not attempt to try them V } court rriat: 

. tial, the civil law must govern. Should the Judge of the Gireuit Court 
deem a guard necessary, he has tha authority to call o n tke militia of 
the county for that papom: In the absence of the Ati lowney General, 


‘treops you: 
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I amunable to furnish you with his opinion om the points requested. 
One thing, however, is certain, ‘that so soon.as an insurrection is quelled 
and peace restored, the military’-authority ceases; but the crime of 
treasan, whether it can be tried out of the.county where the act was 
committed, we have no precedent, only that of the case of Aaroh Burr, 
who was charged with the rommission of-that offence against the Uni- 
* ted States, at Blannerhassett’s Island, in the State of Virginia, and he 
was tried at Richmond, Va. ` This, however, is a-matter which the Ju- 
diciary will have to determine. T wish you distinctly to understand, 
that if. you have accomplished the object of the expedition, which was 
to restore peace to the community, and to cause the offenders to be 
brought to justice, that you will discharge all your forces, and.report 
: to me your proceedings in the manner heretofore requested. The offi- 
cersxetained to serve on court martial, will also be discharged. .’ Should 
you have left Richmorid before you receive this communication, you 
will forward by express-to the officer, youhave left in command, orders. 
tothe foregoing effect. + a9 ' 
27" Yshould be happy to see'you at this place, as you would- perhaps be 
able.tq explain many things in relation to this. perplexing subject, which. 
icannatat present understand. et 
I am, very respectfully, . 
ag Your obedient servant, 
LILBURN W. BOGGS, Commander-in-Chief. 
tae : epee OCHS are 
: a alll g 


ger ” De Ashby’s statement of the Battle- at. the Mill. 
> ‘ 


i 


K . Benare. Crramger, Nov. 28, 1838. 
[a y 


Gen. J. B. CLARK 


\ 

Dean, §m;-—In answer to your note of this morning requesting me 
to give you such information as was in my knowledge relative to the 
battle fought on the 30th of October, at the Mills, on Shoal Creek, be- 
tween the citizens and Mormons, I will state that the company I be- 
longed to was stationed in‘ the rear as a reserve, at a distance of “about 

forty yards from the line of battle; as soon as the line of battle was 
formed, and before dll the. troops in the line had dismounted, the fire 
commenced, (by the Mormons as L was told by them in front.) The 
_ position I ocyupied prevented me from seeing the commencement; as 
soon as the firing commenced the company I belonged to dismounted 
and ryn in the fine in front. When I got sight of the position of the 
Mormons, they were allin the house, or under the bank of the ‘creek, ` 
and the smoke of their guns from both places, appeared to me to be 
continual. Our.men took a’ few fires at a crack in the house, when I 
heard, the order-to charge the houge, which order was promply obeyed, . 
—the men ryn tothe house~-as we approached it I saw one man have: 
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out his gun in front of me, and I stepped to one side, and.the. man.in: 
front of me squatted down and pitched under the muzzle, lay still umit 
the gun fired, he then rose and as the Mormon drew’ back his ‘gùn, our. 
man shoved his gun in the house and fired. By this time our men got , 
possession of all the port holes, cracks, &c., and kept up such a con~ 
stant fire, that the Mormons could not get their guns out to shoot. 
They then broke out of the house and ran towards the creek, but many 
fell in their flight. About that time I heard the cry of. quarters among 
our own men, I recollect distinctly of hearing one of our men say, , | 
“they called for quarters.” 1 then hallooed “quarters,” “quarters,” as ' 
loud as I could, which was re-echoed by all around me. The firing then 
ceased on our part, at which time a volley came from the creek, I - 
then thought they had heard us calling for quarters, and thought we 
` were whipped—the firing then renewed on our part and continued as 
long as there was‘a Mormon in sight, except the wounded. After the, 
battle was near a close, I saw some of the Mormons that had-reached . 
-the base of the hill, south of the creek, about three-htndred yards froti | 
us, stop, turn round, and shot back at us, and then ran on. After the NI 
battle had subsided, I saw some of our mien carry our wounded man in- 
to a house, and laid him ọn a bëd. The men, in counting the dead, found 
one man in the house not hurt, wha had fallen down in the early part of 
the action, and was covered with the slain. Isaw him and talked with ` 
him the moment he was taken prisoner. Those who counted said 
thirty-one was killed of the Mormons, and seven of our men; was Wwoun\ 
ded. We then got a wagon and herses, and such of our wounded as 5 
was unable to ride, was put in the wagon ard we left the place. 

The above is an outline of that affair, as my recollection serves me. 

Tam, respectfully, „` : 

ON : DANIEL ASHBY. 
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Gen. Clark to Gans. Lacas & Atchison. | 


Came ar Cuaron, October 30, 1838, 
1@ o'clock, A. M. 


` 


; ‘ : 
Maj. Gens. Lucas & Azcrison. ‘ats 


Genriemen: —I am now here with nearly one thousand men, under 
a force march to Richmond, in pursuance of an order from the Got: ee 
mander-in-Chief, copies of which are herewith enclosed to youforthe . 
use only of your confidents. You will discover by them the power “ 
vested in me, and for this purpose I enclose them to you. © ` 

Capt.’ Long this moment arrived with an express from you to the 
Governor, which had been met and opened by Col. Williams, one of 
the Governor’s aids, and sent tome; Ihave forwarded it to thé Gover- ' 
nor. You will both act with your respective eominands for the besi,. ' 
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f ' 3 ' ` 
ace ding to circumstances, until I arrive, when some plan of action 
will be settled upon. Ifthe Governor should not come, I will reach * 
Richmondas soon as I can.’ Capt. Long returns with this to you, and 
Mr. Fristoe goes on to the Governor. a3 os 
Respectlully, yours, i; 

: JOHN B. CLARK, Maj. Gen. &c. 
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Gen. Clark to Gens. Lucas & Atchison. 


ft 


Camp near Carro.iron, midnight, Nov. 1, 1838. 


Gens. Arcison & Lucas, 
a ni 


nie ON ew 5 
Gavriemiew:—Understariding two days since, while at Chariton on 
my march, that you were at Richmond, and was only holding the Mor- 
mons m check, until further orders, which you sought from the Com- 
mander-in-Chief, and having before then received orders from the Com- 
“ mander-in-Chief with plenary powers to settle this whole difficulty and 
call to my aid such force as ia ht deem necessary,a copy of which I 
sent. you by express, per Capt. Long; but learning at this place that 
> you have proceeded to Far West, and hearing a Yeport (not officially) 
that some of the Mormons have already surrendered to you; there- 
fore, under my orders, and in pursuance of the power assigned me, I 
send you respectively the following orders, viz: You are to remain at 
some secure position in the vicinity of Far West, protecting the citi 
‘zens and their property from the aggressions of the Mormons until I~. 
arrive with my force, which will be to-morrow night, amounting to two 
thousand men, but you are not to make any attack or operate offensive- 
ly until I arrive, when the plan of adjustment suggested by the Com- 
mander-in-Chief and proposed by myself will be communicated. You 
must take steps, if you have not, and if it be necessary, to provision 
your forces by foraging or otherwise. If you have any prisoners, you 
will make no terms with them by which they are to be discharged until 
my arrival, but preserve them from injury as prisoners. The Gover- 
nor, I have learned this evening, is on his way up, and will join us per- 
hapste-morrow. , - I 
F willbe able reach Far West in three more days. If Gen. Willock 
has arrived at the place he was ordered, you will direct him, and also 
Gen. Doniphan, to remain there until my arrival, for further orders, ob- 
serving their original orders, to prevent the retreat of the Mormons to 
the north. ° . ae? 
The express leaves immediately, and I cannot be more specific. You 
will both report to me immediately your head quarters, strength and po- 
„sition, and such other matters as tend to further the service in which 
wo are engaged. My express, Messrs. Scott, Turner and Engart, you 
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will furnish with such necessariés as they may need, and much oblige 
me. {have the honor to be, ` os 
: Your obedient servant, |. oR 
JOHN B. CLARK, ` 

Maj. Gen. 1st Div. Mo, Mi. 
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Generál Clark to General Lucas. . 
v € ’ 
Heap Quarters of the forces against the Mormons, 
Ricumonp, November 3, 1838. 


Gen. Santer D. Lucas, Maj. Gen. 4th Diy. Mo. Mi. > 


Sin:—TI have heretofore directed you to report to. me of your move- 
ménts in your operations against the Mormons, but you have not done 
sO, or even sent me a line, except a pencil scrawl, accidentally found 


in the bar-room of the tavern-at Richmond. I know nothing officially, 
u 


of what has been done, and shall therefore move op to Far West. You, ` 
are ordered to have all the prisoners and arms taken from the Mor-°; 


mons, to be brought forthwith to this place, and the prisoners put in 


the Richmond jail and guarded, and the arms put in some secure place 4 
and guarded also, and you are also ordered to discharge your forces, ex- | 
cept a sufficient guard for the arms and prisoners as above. You will § 


then repair in person to my camp between here and Daviess county, 


‘with your suit, and also communicate to me a complete report in de- | 
tail of what you have done’in this expedition, These-orders I make 4 


under orders to me from the Governor. 
I have the honor to be, ' 
_. Your ob't serv’t, 
JOHN B. CLARK, Com’d. Gen. 


a 


” 


General Clark to General Parks. | 


4 Hegan Quarters of all the forces against the To 


Far West, November 4, 1838. 


Maj. Gen. Panxs. 


Sm:—] received your communication of this day per express, and | 
can only say, you did right in obeying the orders.of Gen, Lucas, al-4 
though they were without authority so far as he was concerned. You # 
have, I suppose, taken the whole of the men of the Mormons prison-ij 
ers; if not, you will do so, and place such a guard around them and the j 
town as will protect the prisoners and secure them until they can i 
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‘be. dealt with properly; also, the property’ must be protected from 
plunder and waste as far as, practicable. In relation to the proper- 
ty ofsthe,vitizeng, you will give’ notice that as soon as I get things 
settled here, I will repair to that place with a sufficient force to place 
‘theicitizens back on their homes, and that then all their property that 
can be found will be delivered.up to them, and also the best ‘means 
adopted to have them paid for the damages they have sustained, till | 
which {ime (my ‘arrival) all their property, as well as the Mormons, | 
must be held in custody. This is done in order that justice may be | 
done in its distribution. All the citizens who haye movec can now | 
move back.with perfect safety, as my forces will not be discharged un- 
til they, who choose to, have-moved. If you think sixty men or one 
company enough, without doubt, to leave at that place to secure the 
prisoners and afford protection, &c., you are at liberty to do as you 
. have suggested, but yoy mugt select a company in whom you can con- 
-, fide to execute yoür orders, and charge them to be strict that no outra-. 
/ ges are committed, The prisoners must be protected. If you move 
i . your forces, here, all but one company, you had better do so immediately. 
. , J will wait here, until you have time to come, before J inake any fur- 
ther order about Adam:on-diahmon. aN 
E „Iam,sir, your obedient servant, it 
i JOHN B. CLARK, Maj. Gen. &c. 


“at 7 t A FOR 
tad T ae me sy 
eee i General Qlark to General Wilson. 


[GENERAL ORDER.] 
kx 
Heap Quarters, Far West, Nov. 7, 1838. 


a Ei 


d 
Brig. Gen. Robert Wilson will take up the line of march with his 
Brigade on this morning, for Adam-on-diahmon, in Daviess county, and 
take possession of the prisoners at that place, and proceed to ascertain 
those who committed crimes, and when.done to put them under close 
guard, and when he moves, take them to Keytesville, alter having them 
regognized by the proper authority, He will then endeavor to restore 
he citizens of Daviess to their homes. After things have been restored 
as far ag may be, he will march for home and discharge his force, and 
report tome. I send acopy of the order of the Goyernor to me, in. 
which are transferred al} things for that particular service; you will | 
~ «, therefore.do all things which you may deem necessary under said order. 
i, ns JOHN B. OLARK, Maj. Gen. Com’d. 
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Certificate of Mormons as to the conduct of Gen. Clark and his troopse. ' 
i A j Ricumonp, Noyember 23, 1838. i 

. P r * r | 


Understanding that Maj. Gen. Clark is about to return withthe 
whole of his command from the scene of difficulty, we avail ourselves | 
. of this occasion to state that we were present when the Mormons sur-._, 
rendered to Maj. Gen. Lucas at Far West,and- remained there unti” `, 
‘Maj. Gen. Clark arrived; and we are -happy to have an opportunity 
-as well as the satisfaction of stating that the course of him and his 
troops while at Far- West was of the most. respectful kind ‘and obliging 
character towards the said Mormons;- and that the destitute anyong 
that people are.much indebted to him for sustenance during his.stay. 
The modification of the terms upon which the Mormons surrendered, 
. by permitting them to remain until they could safely go in thespringy~_ 
: was-also an act that gave general satistaction' to the’ Mormons, ‘We. 
have no hesitation in saying that’ the course taken’ by Gen Clark with y 
thé Mormons was necessary for the public peace, and that the Mor- | 
mons are generally satisfied with his course, and feel in duty bound to ` 
say that the conduct of the General, his staff officers and troops, was 
highly honoralbe as Soldiérs and citizens, so faras our knowledge ex- 
tends; and we have`heard of nothing derogatory to the dignity of the 
’ State in the treatment of the prisoners. : eS 
Respectfully, &c. >s 
. W. W. PHELPS, 
GEO. WALTER, 
JOHN CLEMINSON. 
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_ # General Wilson to General Clark. 


‘Gen. Crdnc. - = : 
^Sm:—In: pursuance of your order, dated at Far West, Nov. 7, Ï 
matched with the troops under my command for Adam-on-diahmon, 
in thë county of Daviess, where I arrived on the “8th. Immediately 
after ny arrival, I had called together‘all the Mormons then residing in 
Daviess county, and distinctly informed them of.the nature of the 
“order of the- Cammander-in-Chief, and that you had transférred «the 
' «game to the undersigned to bè executed in the county of Daviess. I 
‘also informed theñr that they would be permitted to remain in’ Daviess 
„county during the winter, or that they, at their option, should ‘be per- 
mitted peaceably to remove: themselves and property to’ Caldwell 
county; if they‘desited so to do; that I would remain ten days with.a | 
sufficient force -for their protection, dnd that I’ would give tò guch as. 
desired it, a written permit to remove to Caldwell or out of the State. 
So soon as this was made:known to them, they unanimously, made ap- 
plication and: received the permit above alluded to, and in the course of 
ten‘days all-the ‘Mormons residing at that point, with a few exceptions, 
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had removed in pen and safety, I would here giveit as my opinion, 
that, owing to the hostility these people had produced against them- 
- selves by their excesses and depredations upon the property and lives 
of the citizens, they would not have been permitted to remain here in 
safety, and of this the Mormons seeméd to be well satisfied. XI found the 
greater portion of these people to be late emigrants to this place from 
Canada and the Northern part.6f the U, States, encamped mostly in 
‘tents, unprovided with provisions for the winter. I was told, upon in- 


a ft 


quiry, that the prisoners had not been guarded since their surrender, : 


and.that such aa knew they could be identified by the citizens had 
mostly abscofided. Such of the Mormons as could be identified were 


placed :oh trial before ‘a justice of the peace. The Mormons have | 


doxe immense injury to the citizens of this county, first by robbing 
- them of all their moveable property, and then burning their houses. 
A part of this property was foundat Adam-on-diahmon, but the 
~” greater portion is still missing. The people of Daviess county, during 
my stay among them, conducted themselves towards the Mormons 
with Brent propriety and even generosity. Iam fully satisfied for my- 
self that no people having any claims\to honesty would permit such & 
band of robbers, as these Mormons have proved themselves to be, to 
reside among them. It is useless for me here to recapitulate the evi- 
dence upon which this opinion is founded, as you must be fully in pos- 
ooon of the same, from the inquiry now going forward at Rich- 
mond. Ty 

Ihave great pleasure in being able to certify to you of the goed con- 
duct of the troops under my command; both officers and privates dis- 
charged their duty to my entire satistaction, and without a murmur. 
So far as I am informed, no Mormon was injured in person or property, 

by any person under my command. ki 
Findmg the civil authorities of Daviess county in a situation to dis. 
charge all the duties required of them by law, I referred to their decision 
all matters in dispute in relation to property between citizens and 
‘Mormons under the belief that an exercise of military authority, un- 
«der the circumstances, would have been improper. The extent of the 
injury sustained by the citizens could not be fully ascertained, but as 
far as my observation and information extended the whole county is 
laid waste, and I fear many will suffer during the winter. Itis impossible 


a 


to witness these scenes of distress, without feeling the deepest indigna- - 


tion against the leaders of these people, who under the sacred name 
of religion have caused their followers to commit the most horrid 
crimes ever perpetrated in any country, and that too, as they allege, for 
the advancement of the Kingdom of Christ. ` 
The troops under my command have all returned home, and I am 
this far on the route, subject to your further orders. 
“ 1 have the honor to be, 
With great respect, ; 
Your obedient servant, 
j ROBERT WILSON, 
Brig. Gen. 2d Brig. 1st Div. Mo. ‘Mi. 
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Report of Gen. Clark, 


, Crrv or Jnrveason, Nov. 29, 1838. 
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The Governor of the Stateof Missouri. `> 
5 ake H 
Sm:—The whole of the forces placed under my command, for the 
purpose specified in your orders of the 26th and 27th of last month, , 
(copies of which are here attached, marked A and B,) being discharg- ` | 
ed, Jnow,in pursuance of your orders; proceed-to report to.you my 
movements; as well as to submit to you such facts as I have been able 
to embody, showing the commencement, progress and termination of 
this perplexing difficulty. One or two days before I received your or- 
ders, above referred to, I had, upoń information received from Messrs. ` 
Rees, Williams, Dickson, and Woods, in writing (copies of which are ` , 
here attached, marked C,) issued orders to have raised in”my division ` 
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Lucas would only -be employed as stated, I wrote to them, telling 
them to action the best, acrording to circumstances, until my arrival, 
in which letter I enclosed copies of your two orders to me, {thìs letter 
is here attached, marked D.) On this evening we reached Key tesville, 
when we met the second Brigade, commanded by Brig. Gen. Wilson, 
who had been ordered to join me at this place. Here I organized the 
division, giving Col..J, W. Redman the command of the first Brigade, 
in the absence of the Brig. Gen. The next day we took up the line of 
march for Richmond, making forced marches. On the day we reached 
Carrollton, Nov, 2., I heard that Gen. Lucas' had invested Far West, 
and affected a capitulation, the terms of which was that the Mormons 
were, Ist, to give up their leaders to be tried and punished. 2nd, All 
who had taken up arms to make an appropriation of their property, to, 
pay their debts, and the damages they had done. 3rd, The balance ' 
should leave the State forthwith, and’be protected out of the State by 
the Militia. 4th, To give up all their arms. These propositions seem 
to have been proposed in writing by Gen. Lucas, and accepted to by 
the Mormons, as l afterwards learned. I here sent another express to 
Gen. Lucas, ordering him to hold to the prisoners, dnd make no, final 
treaty until I arrived; when 1 would communicate to him my . views, 
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&e. > copy of, this order is herewith attached, marked E,) This 
, order, however, did not reach Gen. Lucas, as I am informed, until after he 
had left Far West with the prisoners. The next day J reached Crooked 
River. “Learning here that Gen. Lucas had disbanded his forces, and 
. _ inarched the prisoners to Independence, I-immediately sent an express 
to intercept him, with orders for him to march the prisoners and arms 
‘back to Richmond, (a copy of which order is here attached, marked F.) 
Teontinued my march to Far West, where the troops arrived on Sun- 
day, the 4th of this:month,: Hearing at Richmond that some of the 
guard, left. by Gen. Lucas at Far West, were killing prisoners and com- 
mitting other excesses, J lefi my troops and went in advance, riding all 
night, in order to check such things, bnt when I reached: there, on ex- 


t ' 


amin ation, I found the guard had beun misrepresented greatly, and in. _ 


justice done them in this matter, as well. ps Gen, Lucas’ troops m many 
respects. When the troops reached Far West they were en- 
„camped in the.vicinity,‘of town, a guard placed around the army, to 
eep the men from going in on that evening. I wentinto town with 

all the field officers, and instituted a Military Court, of Inquiry, to as- 
certain who were the most guilty dnd-ought to be put on their trial in 
the Civil Courts. The business emplayed-my time for two days and 
nights. I will here remark, but for the capture of Sampson Avard, a 
-J leading Mormon (by Col, Hall from the Platte, who, isa fine officer,) I 
do. not beleve I could have _obtained any useful facts., No one dis- 
closed any useful matter until he tyas captured and broughtin. I in- 
structed every one who did disclose or give testimony, that they were 
t bound to criminate themselves, and that no steps would bè taken 
to compel them. We progressed with this investigation until «all had 

' disclosed, who would willingly. I then caused the whole of the Mor- 
mons to be paraded, and selected such as { thought ought to ve put on 
their trial before a committing Magistrate, and put them in a room un- 
til the next morning, when I took up the line of march for Richmond, 
with the whole forces and prisoners, 46 in number, I, however, the day 
before I left Far West, despatched Lieut. Col. Price with two compa- 
nies from.the 2nd Brigade to Richmond, to receive the prisoners and 
arms Gen. Lucas had been ordered to have there. On his arrival, not 

< finding them there, he went to Independence, and informed the Gen. 
of thé nature of his mission. They were then started and arrived the 
next day. The arms, however, I did not succeed in getting before my 
departure frem Richmond, but suppose they could not be crossed for 
the ice. On thie day I left Far West, I directed Brig. Gen, Robert 
ilson, with ‘his Brigrde, except the two companies Col. Price had at 
Adam-on-diahinon, a town in Daviess county, to settle mattersin that 
quarter. He had furnished him a copy of your several orders to me. 
Gen. Wilsun ts a good officer, andálso` Lawyer, and I thought-there- 
fore particularly fitted for that command. The manner in which he 
discharged his duty, will be seen by his final report to.me, with my or- 


a? 


- der to him, (4 copy of which is here attaehcd; marked G.) The Gen. : 


and his troops suffered very much by the inclemency of the weather, 
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but they aeted kind!y and humanely to the prisoners, and deserve great 
eredit, While at Far-West; Brig. Gen. Parks reported to me his acts 
at~Diahmon, under the order of Gen.Lucas, and I sent to him an order, 
to keep the prisoners guarded until my arrival, charging him not to 
permit the property or person of the prisoners to be injured in any 
way, (a copy of which order is attached, marked H.) Gen. Parks fol- 
filled my orders to my. satisfaction. ‘While in Far West, I was applied 
to by a considerable number, who informed nie that they. were out of 
provisions in town, but hadplenty on their farms. Not. wishing to 1e- 
lease any until I had closed the inquiry, I caused provisions to be dealt 
out to such as were destitute until they were discharged. There was at , 
Far West about 500 Mormons, (several hundred having run’ off with 
their arms before my arrival,) and at Adam-on-diahman about 150*or 
200, making in all about 1,200 armed men; when all together, as well as 
l can ascertain. There is now collected in the hands of my Quarter 
Master, and I presume Gen. Lucas’s, about 700 guns, a great.many pis» 
tols, swords, and spears, but I have not now in.my possession any 
means to ascertain the exact number, but they have been receipted for, 
and will be reported in due time by the proper officer. Before I left 
Far West, I had the Mormonscalled together and addressed them, in sub- 
stance, that they had capitulated with Gen. Lucas, andmade their own 
agreement, and they would be expected to comply, and must comply, 
deeming it necessary for the public peace, but that they would not be 
expected to go until their convemience in the spring. That no Miltary 
guard would go with them—that none was necessary,as I would pledge 
the honor of the State they should not be hurt; that their arms should 

_ be given up to them. I did not see whatelse I could du‘ under the cir-- 
cumstances, without setting at naught what had been done by Gen. Lu- 
tas; which | thought would have produced another difficulty with these - 
people, of perhaps more danger ‘than the one that was then settle 
"This being done, I marched to Richmond with the prisoners, and appli- 
ed to the Hon. A. A. King to try them. He commenced the examina- 
tion immediately after the defendants obtained counsel. ` Before their 
trial commenced, they were informed what was alleged against them. 
I spoke to Col. Wood to assist the Cirduit Attorney in the prosecution, 
in the reasons given in my last communicatioù, The inquiry, as you 
may well imagine, took a wide range, embracing the crimes of ‘Treason, / 
Murder, Burglary, Robbery Arson, and Larceny. Gens. White, Grant, 
and Willock were dirécted to discharge their troops, as soon as I learn- 
ed of the surrender, and that they were on their march; also the troops 
from the 5th Div. under the: command of Gen, Woodward, except the 
Boonville: guards, commanded by Capt. Chiles, and the ‚company - 
‘of Cavalry commanded by Capt. Parsons—both of those ‘companies 

«were kept to guard: the prisoners—the guards to bring them to 

"Richmond, and the Cavalry to guard them after they got there. The 

‘ whole of the troops are now out of service, and were discharged as 
gaily as-possible, according to your orders. Brig. Gen, Wilson, who 
was sent to Daviess county, to settle matters in that quarter, made a 
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report of bis acts and opinions of the commencement of the difficulty, 
which is dated the 25th, and it is so replete with information that | 
-have appended it to this report as heretofore stated. I can bear. testi- 
mony tothe good conduct of my whole immediate command, both of. 
ficers and men. They all “conducted themselves on the march, and 
while with the Mormons, as honorable citizen soldiers; and I state to 
you, sir, that none of my Division at any time, nor any of the forces 
after I arrived at Far West, committed any violence, either upon the 
; property, or-persons of the Mormons, of either sex; any statement 
* or insinuation to the contrary is false and a slander upon my command 
and our citizens. Iam led to make this statement to your Excellency 
on account of strictures Ihave seén in some of the public Journals of the 
., country, about, the troops generally, and consequently. embracing my. 
command, | canuot vouch for the troops before my arrival, but 1 do ab 
terwards, and in justice to the officers,commanding before I will state, 
~ “that I believe that great injustice has been done them also. I have the 
testimony of the most intelligent Mormons as to the subject, (which I 
attach, marked L.)' It is humiliating to the Militia, who are citizens 
generally of a high order, to see. the, public Journals of the country 
publishing every report that is put out, without knowing whether it be 
true or false, for the purpose of casting reproach upon our arms and 
country. J make this $taternent to rescue my command from such un- 
merited censure, which I know to be false as far as they are concern- 
ed, and leave other general officers, having the command before my 
arrival, to act as they please in the premises. 1 have nót been able to 
satisfy myself as well as I would desire of the causes of this difficulty, 
but enough is shown by the evidence I here attach, (marked J.) to, ena- 
‘ ple the country to appreciate your prompt movement in ordering out 
the Militia to put down an insurrection of no ordinary character. It 
had for its object Dominion, the ultimate subjugation of this State and 
the Union to the laws of a few men called the Presidency. Thier 
chureh was to be built up at any rate, peaceably if they-could, forcibly 
if necessary. These people had banded themselves together in Socie- 
ties, the object of which was to first drive from their Society such as 
' refused to join them in their‘unholy purposes, and then to plunder the 
surrounding country, and ultimately to subject the State to tHeir rule. 
They have committed great injury to the country by burning, robbing, 
&e. These things, however, their leaders say, was done to punish the 
citizens of our State, for pagsviolence to them. How this is, you can 
etermine from the evidence herewith sent. In their incursions they 
have robbed, murdered, stofe and burnt, and committed many inhuman: 
acts on helpless families. Ihave no doubt but what we have many 
citizens who have very much mistreated these people, but hever to 
* \such an extent as to create the idea in a rational mind, who loved his 
country, that the Government ought to be subverted and the laws put 
at defiance., The whole number of the Mormons killed through the 
whole difficulty, as far as I can ascertain, are about 40, and several 
wounded. There has been one citizen killed, and about 15 badly 
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wounded. I give it as my decided opinion that much more blood would , 
have been shed than was, if there had been only troops enough ordered 
out by your Excellency to conquer the insurgents in a battle, than by 
having a larger number. This influence awed them into submission to 
the first troops that appeared before their town. This I am authorized 
tosay by intelligent Mormons. Much has been said tothe prejudice of 
those engaged in the battle of Hann’s Mills; not having received before 
my departure from Richmond, an official acconnt of that battle from 
the: officer commanding, since my arrival here, I addressed a note to. 
Maj. Ashby, a Senator from Chariton, who was there, for information. . 
His answer is here appended, and (marked'K.) to which I refer yo 
] would inform your Excellency that I have been informed by the Morì 
mons, that there are now about 100 females, the wives of those who 
' were killed and run off, who are destitute,and depènd on their friends 
for support. I do not kuow how many of the prisoners will be coni- 
mitted, not having heard the evidence in defence. When I Jeft Rich- 
| mond, I obtained copies of all the evidence that had been given in, that’ 
I could procure, and. engaged a gentleman to copy the balance on both 
sides, and forward it to meat this place by each mail. The evidence 
I have is not certified, but f heard it delivered, and know it is substan- 
| tially copied. That part of S. Avard’s evidence, giving a list of those, 
| persons engaged in crime, is by accident omitted. As fast as the bal- 
ance arrivesit shall be transmitted. Every facility was afforded the 
prisoners in getting their witnesses, &c. that could be, and as far as I 
could observe’ the investigation was conducted-upon legal grounds. 
| They have all counsel, who are vigilant in their defence. No pay rolls 
Í have yet been made to me, but they will be very soon, when I will for- 
ward them in due form. There is some public property which my 
‘Quarter Master was ordered to report to the Quarter Master General. 
Having now submitted to your Excellency the caurse taken by me 
under your several orders, in every material step, as well as such in- 
formation as. I possess, permit me to assure your Excellency that 1 
| entered on my duties with fearful apprehensions that my experience 
| ‘and ability to command had been overrated by you, and it would have 
| given me pleasure if such an important trust, involving so much, had 
been committed to other more competent hands. Butvin the discharge _ 
of my duty [have endeavored to comply with your orders as I under- 
stood and construed them, making the restoration and preservation of 
the public peace the great object to be attained all—which I respectfully 
submit to your Excellency, hoping that my acts may be satisfactory to 
 . you, and yours to the country. j ' 
I am, sir, with consideration of high respect, 
Your obedient servant, 
JOHN B. CLARK, 
Maj. Gen. Commanding. 
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' Lmerry, Nov. 29, 183%, 


Rzsescrep, Friewos:—Humanity to an injured people prompts më 
at present to address you thus, You were’aware of the treatment (to 
some extent, before you left home,) received by that unfortunate race: 
of beings.called the Mormons, from Daviess, in the form of human be- 
ings inhabiting Daviess, Livingston, and a part of Ray county; not 
being satisfied with the relinquishments of all thew rights as citizens ahd 
human beings, in the treaty forced upon them by General Lucas, by 
giving up their arms, and throwing themselyes upon the mercy of the 
State, and their fellow-citizens generally, hoping thereby protection of 
their lives and property, ara now receiving treatment from those de- 
mons, that makes humanity shudder, and the cold chills run over any 
man, not entirely destitute of any feeling of humanity. Those demons 
are now constantly strolling up and down Caldwell county, in shall 
companies armed, insulting the women in any and every way, and plun- 
dering the poor devils of all the means of subsistence (scanty asit was) 
left them, and driving off their horses, cattle, hogs, &c.,and rifling their 
houses and farms of every thing therein, taking beds, bedding, ward- 
robe and all such things as they. see they want, leaving the poor Mor- 
mons in a starving and naked condition. f i 

These are facts I have from authority that cannot be questioned, and. 
can be maintained'and substantiated at any time. There is now a pe- 


` tition afloat in our town, signed by the citizens of -all parties and grades, 


which will be sent you in a few days, praying the Legislature to make 
some speedy enactment applicable to their case—they are entirely 
willing to leave our State, so sonyas this inclement season is over, and 
a number have already left and are leaving daily, scattering themselves . 


‘to the four winds of the earth. 


Now, sirs, ldo not want by any means to dictate to you the course’ 


to be pursued, but one fact L will merely suggest. I this day was con- 
versing with Mr. George M. Pryer, who is just from Far West, rela- 
ting the outrages there committed daily. I suggested to him the pro- 
priety of the Legislatyre’s placing a guard to patrol on the lines of Cald- 
well county, say of about twentyfive men, and give them, say, about 
one dollar or one and a half ‘per day, each man, and find their 
provisions, &c., until, say, the first day of Jumenext. Those men ren- 
dering that protection necessary to the Mormons, and allowing them to 


‘follow, and bring to justice any individual who has heretofore, or will. 


hereafter be guilty af plundering or any violation of the laws. 

I would suggest that George M. Pryer be appointed captain of said 
guard, and that he will be allowed to raise his own men—he is willing 
thus to act. Heis a man of correct habits, and will do justice to all 
sides, and render due satisfaction. 

Should this course not be approved of, I would recommend the res- 
teration of theix arms, for their own protection. One or the other of 


M. Arthur, Esg. ta the Representatives from Clay County.  * | 
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these suggestions is certainly due the Mormons from the State. She 
has now their leaders-prisoners to the number of fifty or sixty, and} + 
apprehend no danger from the remainder in any way, until they will 
leave the State. - = M. ARTHU 
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\ 7 Hon. A, A. King to the Governors 


ay 


"8 l Ricumonp, Dec. 23, 1838, 


a ‘ 


Dear Sm:—] have recently seen Col. Price, who made known to me 
the objëċtọf his mission to this part of the State. In referencé to the 
Jawless depredations: said to be practised on the Mormons, I have no ' 
doubt that the charges are, to a certrin extent, true, and I have as lit-=— 
tle doubt that:the perpetrators‘of them can be effectually brought to 
justice by the civil authorities. If, instead of writing those inflamma~ ~ , 
tory letters to members of the Legislature, these same men would come à 
before me, and give such ihformation as the law requires against these - 
lawless characters, I should bring them to ah immediate account, and, 
l am satisfied there is virtue enough in this community to aid and 
sustain me in so laudable an undertaking. Ihave heard frequent com- 
plaints, and have uniformly invited them to institute a legal investiga- 
tion, but no person has thought proper to do so. 

In most_of-the cases of outrage against the property of the Mor- 
mons, it has been by persons who pretend, and perhaps truly, that the 
Mormons owe them, or by persons who say that the Mormons, in their 
late outrages upon them, have destroyed their property, and they take 
this means to indemnify themselves. This certainly is an unlawful, and | 
highly objectionable course. But I think itis very ungraciousin Mr. 
Arthur to charge it upon the citizens of the surrounding counties ex- | 

‘empting his own county, of Clay. . If rumor be true, he himself has 
y been extensively engaged in collecting his Mormon debts, in property 
‘chiefly, and at prices less than half. what would be asked or given ‘in 
ordinary cases. This with me is only rumor, but there are men who 
say so, who are equally respectable with: Mr. Arthur. As it regards 
the military fine recommended by him, I should look upon it as a direct 
imputation, upon the power. and efficacy of the civil authorities to 
maintain the law in ordinary cases, and would, in eeffect, be reversing” 
that salutary constitutional principle which renders the military subor~ 
dinate to the civil authority. | ` 
` Icannotbut express a regret that the time in my opinion, is not ve-, 
ry distant when we shall have the same seence to go through with the 
Mormons that we havo lately witnessed. If the Mormons would dis~ 
perse, and not gather into exclusive communities of their own, I think, 
with the exception of a few of their leaders) the people might be re- 
conciled to them, but this they utterly refuse to do. They tell me that 
it would amount toan abandonment of their creed and religion, for they 
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elieve, you know, in the gathering together of the Saints, and that 
they shall come out from the world. Suggest the matter to them as I x 
have donë, for the sake of their peace and safety, and they will give 
you many scriptural reasons why they should nat doso. ‘ 

The Mofmons-appear lately to have taken new courage, and to be 
determined not to move. The citizens are equally determined they 
shall; for nothing but expulsion or the other alternative will satisfy this 

; community, that is, if the Mormons hold out under their former princi- 
ples and practices. , This, I, know, is strong doctrine for someypf the 


members, and such as [have not encouraged, occupying the stati Ido, 


either by act or expression, yet I can easily find inen in this communi- 
ty, noted for their good moral chaiacter and correct deportment, who 
are determined the Mormons shall not reside among them. The alter- 
native is presented, the expulsion‘of the Mormons, or the virtual relin- 
quishment of their own homes. ie. 

There have been, from parts of this State, as well as from other - 
States, highly respectable gentlemen, who came among us, with all 

, their sympathies and prejudices enlisted in favor of the Mormons, but 

after travelling through the country, hearing and seeing what they did, 
they undergo an entire change of opinion, such as has frequently as- 
tonished ms. bos 

I have written to you, in conformity with the fequest made: by you 
through Col. Price, in reference to the necessity of a military force te 
sustain and uphold the laws. k ` 

I am, very respectfully, 
AUSTIN A. KING., 


‘Executive DerartTuenT, Orry or Jerrsrson, Feb. 18, 1839. 


The Governor to Gol. Wiley C. W illiams. 


a 


To Col. Wiser C. Witstams, aid to the Commander-in-Chief. 


Smr:—You will take measures, as soon as practicable, to cause the 
arms, surrendered by the Mormons, to be delivered to the proper owh- 
ers, upon their producing satisfactory evidence of their claims. If, in 
any case, yon think an improper use would he made of them, you cm 
retain such, using a sound discretion in the matter. You will call upor 
Capt. Pollard or any other person who may have arms in possession, 
and take charge of them, and this will be your authority for so doing. 

lam respectfully, your obedient servant, 
LILBURN W. BOGGS, 


` 
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in the State of ‘Missuiirt, at the cou t-house in Richmoud, tna criminal ` 
court of inguh y begun Nov. 12, 1838,0% the trialof Joseph Smith, jr, 
and others, for high irddson, and other crimes against the State. . 


State vs Joseph Smith, jr., Hiram Smith, Sidney Rigdon, Parley P.. 
Pratt, Lyman Wight, Amasa'Lyman, George W. Robinson, Caleb's 


Baldwin, Alanson Ripley, Washington,Voorhees, Sidney Turnur, . 


John Buchanan, Jacob Gates, Chandler Haldbrook, George- W; Har- 
vis, Jesse D, Hunter, Andrew Whitlock, Martin C. Alred, William , 
-Alred, George Grant, Darwin Chase, Elijah Newman, Alvin G. Tip: 
etts, Zedekiah Owens, Isaac Morley, Thomas Beck, Moses'Clawson, 
John J. Turnur, Daniel Shearer Daniel S. Thomas, Alexander Me- 
Ray, Blisha Edwardsy John S. Highey, Ebenezer Page, Benjamin 


-EVIDENCE TS ue 
P as 4 te te G . 
Given before the Hon, ‘Austin A. King, judge of the fifth judicial circuit 


Covey, Ebenezer Robinson, Lymañ, Gibbs, James Mv Henderson, ~~ 


David Pettigrew, Edward Partridge, Rrancis Highey, David tie oe 


ton, George Kimble, Joseph W. Young b Henry Zabriski, Allen 
Stout, Sheffield Daniels; Silas Manard.Anthony Head, Benjamin’ 
Jones, Daniel Carn, John“T. Earl, and Notman Shearer; who were ` 
charged with tlie several crimes of high trengon against the State, 
_murder, burglary; arson, robbery, and larceny. = g 


Sampson-Afard, a witness produced, sworn, and examined on: be- 


half of the State, deposeth and saith: That about four months, ago, a,, 


band, called the Daughters of Zion, (since called the Danite band,) was 
formed of the members of the Mormon church, the original object of 
which was to drive from the county of Caldwell all those who dissent- 
ed irom the Mormon church; in,which they succeeded admirably and 


{o the satisfaction of thase concerned. I conside¢ Joseph Smith, jte 
ral . * ’ k p # J 
yas the prime mover and organizer of this Danite band. The officers > 


o 


of the band, according to their grades, were brought before.him, ata ' 


school house. together with Hiram Smith and Sidney Rigdon:. the three 
composing the first presidency of the whole church. Joseph Smith, 
jte, blessed them, and prophesied over them: declaring thatthey should 
be the means, in the hands. of God, of bringing forth -the millenial 
kingdom, It was stated by Joseph Smith, jrs that it was necessary 
this band should be: bound together by a covenant, that those who re. 
vealed the secrets.of the society should be put, to death. ‘The cove- 
nant taken by all the Danite band was.as follows, to wit: They decla- 
redy\ialding up therr right hands, “Jn the name of Jesus Christ, the 
Son of God, 1 do solemnly obligate myself ever to conceal, and. never 
to reyeal, the secret purposes..of this society called the Daughters of 
Zion. Should ever do the same, I hold my life as the forteiture.” 
The prophet, Joseph Smith, jr., together with his two counsellors, (Hi- 
ram Smith and Sidney, Rigdon,)' were considered as the supreme head 
af athe church; and the Danite band felt themselves as much bound to 
7 Se pape 
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,obey them, as to obey the Supreme God. Instruction was “given by 
Joseph Smith, jv., that if any of them should get into adifficulty, the 
rest’should help him out; and ‘that they should’ stang by each other, 
right or wrong. This instruction was given at a Danite meeting in a 
public address. As for Joseph Smith, jr., and his two counsellors, the 

, Witness does not know that they ever toole the Daniteoath, He knows 
that all the rest are Danites, except Sidney Turner, Andrew Whitlock, 
Zedekioh Owens, Thomas Rich, John J. Turner, Daniel S. Thomas, 

4 David Pettigrew, George Kimble, Anthony Head, Benjamin Jones, and 
, Norman Shéarer. a4 , 

"At the election last August, a report came to Far West that some of 
the brethren in Daviess county were killed. 1 called for twerity volun- 
teers to accompany me to Daviess to see into this matter. I went; and 
about one hundred and twenty Mormons accompanied me to Adam-on- 
diahmion—Mr. Joseph Smith, jr., in company. When arrived there | 
„found. the report exagerated. None were killed, We visited Mr. 
“Adam Black—about 150 or 200 men of us armed. Joseph Smith was 
f° commander; and if Black bad not signed the paper he did, it was the 
common understanding and-belief that he would have shared the fate | 

of the dissenters. Sidney Rigdon and Lyman Wight were at Adam | 
when we went to Black’s,and advised the-movement. i zi 

As regards the affair at DeWitt, I know littlé-personally; but I heard 
Mr. S. Rigdon say they had gone down to De Witt, where is was said 
a mob had collected to wage. war upon the Mormons~residing in Qar- | 
roll county; and that Joseph Smith, jr., with his friend’; went down to 
Da Witt to give aid and help to his brethren. The company}as | pre- 
sume, werearmed. They returned armed. Hiram Smith and Georga | 
W. Robinson were in the company. Amasa Lyman ‘went te see what 
was goingcn, I heard these persons say they were in Hinkle’s camp | 
De Witt) several days. When the Mormons returned from ‘Da | 
‘Witt, it was rumored that a mob was collecting in Daviess county. 
Joseph Smith,. jr. the Sunday before the late disturbances in Daviess, 
at a-church meeting, gave notice that he wished. tho whole county col- 
lected on the-next day (Monday)}at Far West. He declared (on Sun- 

-day or Monday—lI don’t recollect which) that all who did not take up 
‘aryms‘in defence of the Mormons of Daviess should be considered as 
tories, and should take theis exit from the county. 

At the meeting on Monday, when persons met from all parts of the 
county of Caldwell, Joseph Smith, jr., took the pulpit, and delivered an 
address, in which he said that we had been an injured people, driven 
violently from Jackson county; that we had appealed to the Governar, 
magistrates, judges, and even to the President of the United States, 
and there had been no redress for us; and that now a mob was about 
to destroy the rights of our brethren of Daviess county, and that it 
was high time that we should take measures to defend our own rights. 
In the address, he related an anecdote about a captain who applied to 
a Dutchman to purchase potatoes, who refused'to sell. The captain 
then charged his company several different times, not to touch the 
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Dutchman’s potatoes. In the morning the. Dutchman had not a potatos 

left in.his-whole patch. ‘This was in reference to touching no. proper- 
ty in our expedition to Daviess county that did not belong-tous, but he 
told us that the children.of God did not go to war at their own expensé. 

A vote was taken, whether the brethren should embody and go down to 

Daviess to attack the mob. This question was put by the prophet, 

Joseph Smith, jr, and passed unanimously, with a few exceptions. 


Captains Patten and. Brunson were appointed commanders .of the. 


Mormons, by Joseph Smith, jr, to go to Daviess. He frequent- 
-ly called these men generals. _ I once hada command as an officer, but 
Joseph Smith, jr., removed me from it, and Lasked him the reason, and 
he assigned that hë had another ofice forme. Afterwards Mr. Rig- 
don told me I was to fill the office of surgeon, to attend to the sick and 
wounded. After we arrived at ’Didhmon, in Daviess, a council was 
held at night, composed of Joseph Smith, jr, George W. Robinson, 


Hiram Smith, Captains Patten and Brunson, Lyman Wight, Preston, R: ~ 


Cahoon, P. P, Pratt,and myself, and perhaps Mr. Hinkle. President 
Rigdon was not present. Heremained at Far West;'a correspond- 
ence was kept up between him and Joseph Smith, jr. Iheard Mr, Rig- 
don read one of the letters-from Smith, which, as I remember, was 
about as follows: That-Hé knew from prophecy-and from the revela- 
tion of Jesus Christ, that the enemies of the kingdom were in their 
hands; and that they (the Mormon church) should succeed. Rigdon, on 
reading the letter, said it gave him great consolation to have.such au- 
thority tat the kingdom of Ged was rolling on. In the above-referred: 


to council, Mr. Smith spoke of the grievances we had suffered in Jack-~ 


son, Clay, Kirtland, and other places; declaring that we must in future, 
stand up for our rights as citizens of the United states, and as saints of 
the most high God; and that it was the will of God we should da so; 
that we should be free and indepen lent, and that as the State of Mis- 
z gouri and the United States, would‘tfet-pretect us, it was high time we 
should be up, as the saintsof the most high God, and protect ourselves, 
and take the kingdom. Lyman Wight observed, that, before the winter 
was over, he thought we would be in St. Lonis, and take it. Smith 
charged them that they should be united in supporting each other. 
Smith said, on some occasions, that one should chase a thousand, and 
two put ten thousand to flight; that he considered the United States 
rotten. He compared the Mormon church to.the little stone spoken of 
by the Prophet Daniel; and the dissenters first, and the State next, 
' was part of the image that should be destroyéd by this little stone. 
The council was called on to vote the measures of Smith; which they 
did unanimously. @©n the next day Captain Patten (who was called 
by the prophet Captain Fearnaught) took command of about one hun- 
dred armed men, and told’them thathe had a jobfor them to do, and 
that the work of the Lord was rolling on, and they must be united.. 
He then led the troops to Gallatin, saying he was going to attack the 
mob there. He iade a rush into Gallatin, dispersing the few men 
there, and took the goods out of Stolling’s store, and carried’ thèm to 
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` Dinhmon, and Tafterwards saw the storehouse on fire." When we re- 


returned to 'Diahmoñ, the goods were deposited in the Lord’s store- 
“house, under the cire of Bishop Vincent Knight. Orders were stiret- 
-ly.given that all the goods should be deposited in the Lord's storehouse. 
--No individuals were to appropriate any thing to themselves until a gen- 
, eral distribution should be made.: Joseph Smith, jr. was at Adam-on- 
diihmon, giving directions about things in general connected with the 
war, When Patten returned from Gallatin tu Adam-no-dithmon, the 
goods were. divided or apportioned oùt among those engaged; and 
these affairs were. conducted undér the superintendence of the first 
presidency. A part of the goods were brought to Far West. On 
their arrival; under the care of Capt. Fearnaught, President Rigdonand 
Others shouted three hosannahs to the victors. On the day Patten went 


~ ta Gallatin, Colonel Wight went to Millport, asI understeed. J saw a 


great many.cattle, furniture, &c., broughtinto our camp by the Mormons. 


bow rAtter We-returned.to Far West, the troops were constantly kept in 


t 
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motion, and there veaa mcii held at the house of President Rigdon 
to determiné ‘who ‘shouldbe chiefs. It was determined that Colonel 
Wight should: be commander-in-chief at Adam-on-diahmion; Brurison, 
captain.of the flying-horse of Daviess;-Golonel Hinkle should be com- 
mander-in-chief of the Far West troops;. Captain Patten, captain, of 
the flying-horse, or cavalry; and that the prophet, Joseph Smith, jr, 
should be commander-in-chief of the whole kingdom. The council 
was composed of Joseph Smith, jr., Captain Fearnaught, alias Patten, 
Colonel Hinkle, Colonel Wights.and President Rigdon. Théobject of 
- the council was in furtherance of the scheme proposed in council in Da- 
yiess, réferred to above. “After the council, Fearnayght disputed asto 
the chief command of the FarWest troops, and had a smart altercation 
„about it with Hinkle, but Smith proposed that they agree to disagree, 
and go on for the good of the kingdom. The troops were kept togeth- 
er until the militia came out lately. There were from 500 to 800 
men, as I should suppose, under arms. It was about the time 
the-militia came out Jately to Far West, under General Lucas, that our 
„prophet assembled the troops together at Far West, into a hollow 
square, and addressed them, and stated to them that the’kingdom of 
God'should be set up, and. should never fall; and for every one we 
_Jacked'in number of those who came against us, the Lord would send 
angels, who would fight fof us; and that we should be victorious, Af- 
ter the militin had been near Far West awhile, in an address, Smith, 
said that those troops were militia, and that we were militia (oo, and 
both sides clever fellows; and he advised them to know nothing of what 
had happened; to say nothing; and to keep dark: that he, Smith, had 
forgotten more than he hadever known. After it was ascertained that 
the militia had arrived, intelligence was immediately sent-to Diahmon, 
to Colonel Wight. Next morning Colonel Wight arrived m Far West 


with about one hundred mounted and armed men. The troops were — 


constantly kept prepared, and in a situation to repel attack. Theeve- | 
ning the militia arrived near Far Wost, it was the general understand. 
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ing id the Mormon camp that they were militia legally called, outs. and: q 


indeed, previous to their arrival, it was ascertained: thers were militia: 


on their way to Far West. Some months ago- I received orders te 
dessroy the paper concérning the Danite Society; which. order, whs is-j 
sued by the first presidency, and which paper, being the constitution 
for the government of the Danite Society, was in my custody, but. 
which I did not destroy. It is now in General Clark’s-possession;* I 
gave the paper up to General Clark .after I was taken prisoner. - I 


found it in ny purse, where I’had previously deposited it, and believe : 


it never had been in any person’s possession after I first received. it. 
This paper was taken into President Rigdon’s house, and read tothe 
prophet and his councilors, and was unanimously adopted by them as:. 
theizrule and guide in future. After it was thus adopted, I was in- . 
structed by the council to destroy it, hs, if it should be discovered, it., 
would be considered treasonable. This constitution, after it-was ap- 
proved by the first presidency, was read, article by article, to' the Daiitte, 
band, and unanimously adopted by them, This paper was drawn up 
about the time the Danite band was formed. Since the drawing up of 
the paper against the dissenters, it wag that this constitution of the 
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Danite band was draughted;~but I haye no minutes of the time, as we, , 


were directed not to keep written minutes; which constitution, above 
referred to, is as follows: 

“ Whereas, in“ all bodies Jaws are necessary for the permanency, 
safety, and well-being of society, we, the members-of the Society, of 
the Daughters of Zion, do agree to regulate ourselves under such:laws 
as, in righteousness, shall be deemed necessary for the preservation of 
our holy religion,and of our most sacred rights and of the rights of, our 
wives and children. But; to be explicit ow the subject, it is especially 
oul object to support and deferid the rights.conferred on us by our ven- 
-arable sires, who purchased them with the pledges of their lives,, their 
fortunes, and their sa¢red hondrs. And now,,to prove ourselves wor- 
thy of the liberty conferred on us by them, in the providence of God, © 
we donagree to be governed by suchlaws as shall perpetuate these high 
privileges, of which we. know ourselves to be the rightful, possessors, 
and of which privileges wicked and designing men have tried:to deprive 
us, by all manner of evil, and that purely in consequence of, the. tepa- 
city wé have manifested in the discharge of our duty towards our God, 
who had given us those rights and privileges, and a right,1n. common, 
with others, to dwell on this land. But we, not having the privileges . 


` of others allowed unto us, have determined, like unto our fatharsy.to, 


resist: tyranny, whether it be in kings or ia the people. Itis.all alike 
unto us. Our rights we must have, and our rights we shall have, in the 
name of Israel’s God.. - - ie 

“Arr. lsty All power belongs originally and legitimately to the paa- 
ple, and they have a right to dispose of it as they shall deem fit; but, 
as it is inconvenient and impossible to convene the people in all cases,, 
the legislative powers have been given by them, from time to. timè, 
‘into the hands of arepresentation composed of delegates from the peg- 
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ple themselves. This 1s and has been the law, both in civil and rel. 
„gious bodies, andis,the true principle. e ee 
. “Art, 2d. The executive power shall be vested in the president of". 
ihe whole church and his councilors, a? ‘ JE 
- “Arr, 3d. The legislative powers-shall reside in the president and his . 
councilors together, and with the generals and”colonels of the society.” 
By them all laws shall ‘he made regulating the society. 

“Ant, 4th. All offices shall be during life and good behaviour,or te 
be regulated by the law of God. $ S 

Axr. 5th. The society reserves the power of electing its own offi- 
cers, with the exception of the aids and clerks which the officers may 
need in their various stations. The nomination to go from the presi- 
dency toiħis second, and ftom the second to the third in rank, and so 
down through all the various grades. Each branch or department re- 

< tains the power of electing its own particular officers. Ro 
“Anz: 6th. Punishments shall be admistered to the guilty in accor- 
x” dance to the offence; and no member shall be punished without law, or 
hy any others than those appointed by law for that purpose. ‘The Le- 
gislature shall have power to, make laws regulating punishments, as, in 
their judgments, shalt be wisdom and righteousness. . 

“Art. 7th. There shall be'a secretary, whose business it shall be to 
keep all the legislative records of the society, iilso to keep a reg- 
ister of the names of every member of the society; also the rank of 

the officers. He shall also communicate the laws to by dade as 


aea by laws made for the regulation of such business by thb Legis- 
ature. 

‘Ant. 8th. All officers shall be subject to the commands of the Gap- 
tain General, given through the Secretary of War; and so all officers 
shall be subjects to their superiors in rank, according to laws made for, 
that purpose.” - a S 

In connection with the grand scheme of the prophet, his preachers ` 
and apostles were instructed to preach to and instruct their followers, 
(who are‘estimated in Europe and America at about 40,000)that it was 
their duty to come up to the State called Far West, and to possess the 
kingdom; that it was the will of God they should do so; and that the 
Lord would give them power to possess the kingdom. ‘There was an- 
other writing drawn up in June last, which had for its object to get rid 
of the dissenters, and which had the desired effect; (this is the paper 

“drawn up against the dissenters; referred to by the witness.) Since 
that time, and since the introduction of the scheme of the prophet, 
made known in the above constitution, I have heard the prophet say 
that it was afortunate thing that we got rid of the dissenters, as they 
would have endangered the rolling on of the kingdom of God as intro- 
duced, and to be carried intò effect, by the Danite band; that they, | 
the dissenters, were -great obstacles in their way; and that, unless 
they were removed, the aforesaid kindom could not rollon. This pa- 
pe against the dissenters was draughted by Sidney Rigdon, and is as 
ollows: 
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"u'o Oliver Cowdrey, David Whitmer, John Whitmer, Wiliam W., Phelps ` 
\ and Lyman Æ. Johnson—Greeting: A Ore 


“Whereas, the citizens of Caldwell county have borne with the abuse: 

, received from you at different times, and-on different occasions, until : 
tis no longer to be endured; neither will they endure it any longer, 
having éxhausted all the patience they have, and conceive that to bear, 
any longer isa vice, instead of a virtue. . We have borne long, ard: 
suffered incredibly; but we will neither bear nor suffer any longer; and , 
the decree has gone forth from our hearts,-and shall not return to us ~ 
void, Neither think, gentlemen, that, in so saying, we are trifling with 
either you or ourselves; for we are ‘not. There are no. threats from, 
yuu—no fear of losing our lives by you, or by any thing you can say: 
or do, will restrain us; for out of the county you shall go, and-nopow- : 
er shall-save you. And you. shall have three days. alter you receive ~ 
this communication to you, including twenty-four hours in each day, for 4 
you to depart with your familes peaceably; which you may do undis- 
turbed by any person; but-in-that time, if youdo not depart, we will 

_ use the means in our power to cause you to depart; for go you shall, 
We willhave no mére promises to reform, as you have already done, 
and in every instance violated your promise, and regarded not the cov- 
enant whieh You had made, but put both jt and us at defiance. We 
have solémnly warned you, and that in the most determined manner, 
that if fyou did not cease that course of wanton abuse of the citizens of, 
this county, that vengeance would overtake you sooner or later, and 
that when it did come it would be as furious as the mountain torrent, 
and as terrible as the beating tempest; but you have affected to des- 
pise our warnings, and pass them off with à sneer, or a grin, or a threat, 
and pursued your former course; and vengeance sleepeth.not, neither 
does it slumber; and unless youheed us this time, and-attend to-our re- 
guest, it will overtake you atan hour when you do not expect, and at ' 

a day when joudo not look for it; and for you there shall be no es- 

care; for there is but ong decree for you, which is depart, depart, ora 

more fatal calamity shall befall you. ee 
“After Oliver Cowdrey had been taken by a State warrant for steal- 

ing; and the stolen property found in the house of William W. Phelps; 

in which nefarious transiution John Whitmer had also Bef ele 

Oliver Cowdrey stole the property, conveyed it to John Whitmer, and 

John Whitmer to William W. Phelps; and then the. officers of law 

found it. While in the hands of an officer, and under an arrest for this 

vile transaction, and, if possible, to hide your shame from the world 
like criminals, (which, indeed, you were,) you appealed to our beloved 
brethren, Presidents Joseph Smith, jr., and Sidney Rigdon, men whose” 
characters you had endeavored to destroy by every artifice you, ould 
invent, not even the basest lying excepted; and did you find therm re- 
vengeful? No; but notwithstanding all your scandalous attacks, still, 
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_ such:wWas thenoblenegsiof their character, that even vile enemies could 
not appeal to them in vain. They enlisted, as you well know, to save 

. you.from-yourjust fate; and-they, by their influence, delivered yout out 
‘of the hands of the officer. While you were pleading with them,you 

- fpromised reformation; you bound yourselves by the most solemn prom- 
-iges that you would hever be: employed. again in abusing. any of the 
citizens of. Caldwell; and by such condescensiors did you attempt to 
-escape the workhotise. But how foy the sequel. - Did you practise the 

, promised reformation? You know youdid not; but, by secret- efforts, 
_ continued to practice your iniquitysand secretly to injure their. charac- 
tery notwithstanding their kindness to you. Are such things to be 
botne?’. You yourselves would answer that they are insufferable, if you 
were to answer-according to the feelings of your own hearts. As we 
design‘ this paper to be published to the world, we will give an epitome: 

_ of your scandalous conduct and treachery for the last two years. We 
_-wisti“to-remind you that Oliver Cowdrey and David Whitmer were 
r among the principal of those who were the: means of gathering us to 
this.place by theit testimony which they gave concerning the plates of 
the Book of Mormon; that they. were shown to them by an angel; 
which testimony we believe now, as mnch-as before you had so scan- 
dalously disgraced it, You commenced your Wickedness by heading a 

. party to disturb the worship of the saints in the first-day of the week, 
and made the house, of the Lord, in Kirtland, to be ascene of abuse and 
slander, to destroy the reputation of those whom the church had ap- 
pointed to be their teachers ånd for no other cause only that yau were 

not the persons. ` À 

-ehe saints'in Kirtland having elected Oliver Cowdrey toa justice 

of the peace, he used the power of that office to take their most sacred 
rights fram ‘them, and that contrary to law... -> p N 
~ uHeétsupported a-parcel of blacklegs, and in disturbing the worship 
of the saints; and when the men whom the church had chosen to pre- ` 
side over their meetings endeavored to put the house to order, he help- 
éd (and by the authority of ‘his justice’s office too) these wretches to 
continue their confisions and threatened, the church with a prosecu- 
tiow for trying to put them out of the house; and issued writs against 
the saints for endeavoring to sustain their rights; and bound them- 
selves urider heavy bonds to appear before his honor; and’ required 
botids‘Wwhich were Both‘inhuman and unlawful; andone of these wax 
the veyieruble father, who had been appointed by the church to preside 
<m mattiof upwards of séventy years of.age, and notorious for his 
saceable-habits, - Oliver Cowdrey; David .Whitmer and-Lyman E. 
ohtisony united with a gang-of counterfeiters, thieves, liars and black- 
legeof the:deepest dye;to deceive, cheat and defraud the saints out of 
theiprbperty,s by’ every art and stratagem which wickedness could in- 
verits using the mfluencé ‘of the vilest persecutions to bring vexatious 
lawabits;'villaiious prosecutions, and éven stealing not excepted. In 
the nvidst of this cdreer,for fear the saints would seek redress at their 
hända; they breathed out threatenings of mobs, and actually made at- 
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tempts.with their gang to bring mobs upon them. Oliver Gowdreg 
. and his gang (such of them as belonged to the church) were called to am 
account by the church for their iniquity, ' They confessed repentance. 
and were again restored to the church; but the very firs oppottunity 
they were again practising their former course. While this wickedness 
was going on in Kirtland, Cowdrey and his company were writing let- 
ters to Far West, in order to destroy thë character of every person 
that they thought was’standibg in their way; and John Whitmer and. 
William W. Phelps were assisting to. prepare the way. to throw confu- 
sion among the saints of Far West. During the full career of Oliver 
Cowdrey and David Whitmer’s bogus money business, it got abrqad in- 
to the world that they were engaged in it, and several gentlemen were 
preparing to commence a prosécution against Cowdrey; he finding it 
out, took with him Lyman E. Johnsbnj and fled to Far West with their 
families; Cowdrey stealing property and bringing it with him, which. 
has bean, within a few weeks past, obtained by the owner, by~ méins of! 
a search-warrant; and he was saved fram the penitentiary by thein- > 
fluence of two influential men of the place. He'also bronght notes. 
with him, upon which he had received pay, and made an attempt to sell 
them to Mr. Arthur of Clay-county. And Lyman B. Johnson, on his 
artiyal, reported that he had a note of one thousand dollars against a 
principal man of this church, when it was a palpable falsehyod, and he 
had no such things and he did it for the purpose of injuring his charac- 
ters Shortly after Cowdrey and Johnson left Kirtland for Far West, 
they were follawed by David Whitmer; on whose arrival a general 
vite of slander and abuse was commenced by you all, fon the pur- 
pose of destroying the characters of certain individuals, whose influ-, 
ence and strict regard for righteousness you dreaded; and not only 
. yourselves, but your wives and children, led by yourselves, were busi- 
‘ly engaged in it. Neither were you contented with slandering and vil- 
ifying here, but you kept up continual correspondence with your gang - 
af marauders in Kirtland, encouraging them to go on with their iniqui- 
ty; which they did to perfection, by swearing falsely to injure the char- 
acters and property of innocent men, stealing, cheating, lying, institu- 
ting vexatious lawsuits, selling bogus money, and also stones. and sand 
for bogus; in which nefarious business Oliver Cowdrey, David Whit- 
mer und Lyman E. Johnson were engaged while you were there, Since 
rour arrival here, you have commiénged a general system of that. same 
kind of conduct in this place. You set upanastyydirty, pettifogger’s 
office, pretending to be judges of the law, when it isa notorious fact 
that you are profoundly ignorant of it, and of every other thing whieh 
is calculated to do mankind god; or, if yow know it, you take good . 
care never te practise it. And in ordet to bring yourselves into notice, 
you began to iriterfere with all thebusitiess of the place, trying to destroy 
the character of our merchants, and bringing their creditors upon them, 
and break them up. In addition to this, you stirred up uren.of weak 
minds to prosecute one another, for. the vile purpose of getting a fee for 
pattifogging from one of them. You have also‘been threatening cou- 


ames 


s 


“a 


et 


106 


tinually to enter into a general system -of prosecuting, determine, ar ` 
you said, to pick a flaw in the titles of those who have bought city lots 
- and built upon them-—not that you.do any thing but cause vexatious 
lawsuits.—And, amdngst the most monstrous of. all your abominations, 
! we have evidence (which, when called upon, we can produce,) thatlet- ` 
` ters.sent’ to the post office in this place have been opened, read,and des- ` 
ytroyed, and the ‘persons.to whom they were sent never obtained them; 
thus ruining the business of'the place. We have evidence of a very 
strong character that you'are at this very time engaged with a gang of 


- Miles Andrews, 
Cyrus Daniels, 
Jotham Maynard, D. B. Huntingdon, 
Geo. W. Robitison, Squire Bogarth, 
Timothy B. Font), Ebenezer Robinson, 
Trueman Brace, `N sylvester Hewlete, 
Solomon Daniels, quiel Carter, 
S. D. Hunter, Andrew Moore, s” 
-~ Newell Knight, Alex MeRay, y* 
Samuel Bent, Dwight'Hadding, 
' Ezekiel Billington, Elisha Averett, 
Silas Maynard, John Crusliy, 
Rufus Allen, Elijah Averett, 
Jos. Clark, jr. Allred’Lee, 
Joseph Rose, Jos, Corlay, 
Levi W. Hancock, Lewis Allen, 
Hiram Clark, John 8. Higbey, 
isaac Highey, Henry Greene, 
Seymour Brunson, Gad Yale, 
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Daniel Carn, ` 
Danie! Shearer, ` 
Amasa Lyman, NS 
s? Wm. Strongham, 
Erastes Bingham, 
James B. Prie, 
"Israel Burlow, 
« John Faweett, - 
Owen Rockwell, 
Norvil M. Head, 
Lorenzo Barnes, # 
Wm. Hewitt, 
_ Stephen Winchester, 
` Jared Carter, 
Chandler Haldbrook, 
James Hendrix, 


H.Johason, # 
Ethan Barrow, . 
Wm. C. Gallaher, 
Harloe Redfield, 
Edward Leaky, 
Nathan Tanner, 
Sydney}Turnur, 
Nelson Maynard, 


James 8. Allen, 
Geo. P. Dukes, 
John Smith 
Richard Howard, 
Joseph Halbrook, 
Jacob Gates, 
Hiram Smith, 
Philo Allen. 


John Lomey, 
Charles Q. Rich, 
Anthony Head, 
Joseph Coolidge, 
Jackson Smith, ~ 
Werner Carter, < 
James Brashear, 
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‘About the-time the dissenters fled, President Rigdon preached a ser ' 
mon from the text, “Ye are the salt of the earth; but if the salt hath, 
Jost its gavor; wherewith shall it be salted? Iltis, thenceforth good fo: 
nothing, but to be.cast out, and be trodden under foot of men”™—com- 
monly ‘called the salt sermon; in which the dissenters were called’ the 
salt that had lost its savor, and that thev should be trampled upon and 
driven out by the saints; which was well understood by the Danites to 
be a part of their duty to do, ier 
When General: Lucas’s men marched up to Far West, Smith told me, 
as I understood him, that he had said to one of the militia captains not, 
to come’ any farther, as he might get into danger. , Smith, after erect- 
ing his bulwarks, (the night after General Lucas arrived,) asked me if I 
did not think lim pretty much of 9 general; and I answered m the’ , 
affirmative. We were advised, all the time, to fight valiantly, and 
i the angels of the Lord would appear in our defence and fight our 
attles, e 
Iti reference to Bogart’s battle, 1 know but little, personally, as to ~ 
the start of the troops to fight Bogart. I was called upon to go along Y 
with the company (which was commanded by Patten) as surgeon. . 
This was about midnight; but as 1 thought a little sleep would do me 
more good than fighting, I remained at home. In the morning of the 
fight, about 6 o'clock, | was Galled upon by a Mr. Emmett, who inform- 
ed me that Captain Fearnaught was wounded mortally, I went ro } 
Patten, aout three miles from the battle-ground, where I found Jos. 
Smith, jf., present, laying hands on the wounds, and blessing then to 
heal tite A Mr, O’Banaton was also mortally wounded. I heard 
the following of the prisoners say he was present in the fight, to wit: 
Norman Shearer— ' 


Li 
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y’ [The gap in the testimony is not supplied from the evidence on file.} 
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I never heard Hirám Smith make any inflammatory remarks; but 1 
have looked upon him as one composing the first presidency; acting in| 
concert with Joseph Smith, jr.; approving, by his presence, acts, and ` 
conversations, the unlawful schemes of the presidency. 

I never suw Edward Partridge and Isaac Morley, two of the defen- 
dants, take any active part in the above measure testified to by me; | 
and į have heard Joseph Smith, jr., say he considered Partridge a cow- 
ard, and backward, and ought to be forced out * * * * or com- 

` pany. ~ l f 

I was continually in the society of the presidency, receiving instruc- 

' tigns from thèm as to the teachings of the Danite band; and Lcontinv- 

ally informed them of my teachings; and they were well apprised of > 
my course and teachings in the Danite society. 

The following of the defendants were in the last expedition to Da- 
viess ‘county: Joseph Smith, jr, Hiram Smith, P. P. Pratt, Lyman | 
Wight, George W. Robinson, Alanson Ripley, Washington Voorhees, « 
Jacob Gates, George Grant, Darwin Chase, Moses Clawson, Alexander 
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MoRay; Johi S, Higbey, Ebenezer Page, James M. Henderson, Ed- 
ward Partridge, Francis Higbey, Joseph W. Younger, Henry Zabriski, - 
(doubtful) James H. Rawlings, Maurice Phelps, James Newbury, 
- (doùbtful.) - And further this deponent saith note , T 
ae wi ; SAMPSON AVARD. fy 


Nehemiah Odle, sen.,a witness, produced, sworn, and examined for 
ihe State, deposeth and saith: That he was in the battle betwéen Capt. 
* Bogart and the Mormons, on the 25th of October last, and says Parley . 
P. Pratt was in the battle, commanding part of the Mormon forces, 
on, that occasion—the officer who gave the Sonnii tọ the Mormons, 
after some kind of religious ceremony, to about this amount: “In the 
name of Lazarus, God, and the Lamb, fires; ,Danites;? and, alter firing 
twiée, they charged; but which party fired first. I don’t recolleét.. And 
further this deponent.saith not. - NEHEMIAH ODLE. 
Sel am, i , , g =, 
oe Captain Samuel Bogart, a witness, produced, sworn, and examined 
for, the State, deposeth and saith: That, on, the evening of the 24th 
October last, while ranging under the orders of General Atchison, as is 
below inserted, I met with severa! Morinons. and read it to them, sup- 
posing they would inform the Mormons of .Cald well of the character 
_ of my company. We had been informed, on that evening, by citizens 
of Ray, that we were in danger of being attacked by tha Mormons 
that night; whereupon J fell back to an encampment on Crooked River, 
in Ray county. On the next morning, near day break, my picket guard 
gave information that they were coming; and, in a few moments, I saw 
the Mormon forces forming, and a few guns were fired out of the brush 
by the Mormons. When the fight commenced, the left. wing of the 
Mormons’ was within about thirty steps of my right, and in number, 
were about‘150 or 200, as I supposed... Ang further this deponent ‘.. 
saith not. = AMUEL BOGART. N 
The order under which Captain Bogart was ranging the north part 
of Ray county, when attacked by the Mormons, was produced, and 
read in court as evidenceyand is as follows: i 


Heran Quarters, 3p Division Missourr Mirra, 
Liberty, October 23, 1838, 


Sin: Your communication by express has been received. You are 
hereby ordered to range the line between Caldwell and Ray counties, 
with your company of volunteers, and prevent, if possible, any inva- 
sion of Ray county by any persons in arms whatever. You will also 
take care to inquire into the state of things in Daviess county, and make 
report thereof to me, from time to time. |. will endeavor to be with 
you in a few days, ac. DAVID R. ATCHISON, 

: Maj- Gen. 3d Div. Mo. Mi. 
Captain 8. Bocart. 


f 


fa 


109 


Wyatt Cravens; a witness; produced, sworn, and examined for the 
State, deposeth and saith: He was one in Captain Bogart’s company, 
and was present in’ thefight with the Mormons on the 25th October last, 
about daybreak, in Ray county. Parley P. Pratt and Captain Patten 
appeared in command of the company that made an attack upon us. 
We were lying in camp when we heard them coming. We got up, and 
prepared for battle. The Mormons came within about sixty yards of 


us, and formed the line of battle. They approached in a body, num- ` 


bering, as near as | could guess, about 150, armed with guns, swords, 
and pistols, to within about forty yards of. us, when the firing com- 
menced by both parties, about the same time: I can’t say which’ side 
fired first. I was taken. prisoner by the Mormons. I saw’ Joseph. 
Smith, jr., comme up to the Mormons ata house in Log Crebk timber, a 
Sew miles from the battle-ground. The wounded were taken out of 
the wagon there, and we startéd on towards Far West. J. Smith, jr-, 
- passed on by'me to the head of the company, where Pratt and Wight 
were riding. After getting into the prairie, Wight halted“ the conipa- 
‘ny. He, Pratt, and four others, rode off a piece, and conferred togeth- 
er, and then returged to the company, and called out some captain, 
and ordered him to call out ten of his braves. Seven men came obt, 
and I was placed under their guard, and told by Wight that they would 
. escort me off, and let me go about my business. We started back, and, 
after getting near a Held, the-captain of the guard and one of theni, 
10de offahead; saying they saw some one. Shortly after, the captain 
returned alone. Hedeclared that I should be guarded no-farther, and 
pointed out the path I should take; which led around the fence. I then 
thought the man who had not returned had been placed rouhd the fence 
to-kill me; but I was determined to do the best 1 could to make my es- 
‘ape. - In passing on, ‘I discovered my direction would }éad’ me to 
where I thought the man ‘was placed, and I took off to the right, and 
immediately 1 was ordered to stop by some persen, whom I recognised 
to be.the man of the guard, who left with the captain of the guard, and 
did not return. 1 fied, and turned my head to ‘ook, and saw the man 


with his gun in a shooting position; and shortly after, while ranning, 1. 


was shot by him; and I mide my way to Ray county. Parley P, Pratt 
was in the battle. Moses Rowland, one of Captain Bogart’s men, and 
several of the Mormons, was killed in that battle. Five of Bogarts 
` company, including myself, were wounded. And further this depó- 


nent saith not. 
WYATT CRAVENS, 


Maurice Phelps, a witness, produced, sworn and examined for ‘the 

` State, deposeth'and saith: That Parley P. Pratt was in the battle with 
Bogart, Darwin Chase was one of the expedition, but not in the bat- 
tle. Lyman Gibbs was in the batte; thinks Benjamin Jones was in. 
the battle. Norman Shearer was, also, and wounded. } was called 
upon, by Charles C. Rich, to go down to Crooked River, to help relieve 
some Mormon prisoners, whe, it was said, had been taken by a mob. 
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I first refused to go; but, being threatened with force, I consented to 
go. We-proceeded to McDaniel’s field, in Ray county, where we 
„were commanded, to hitch our horses; and we proceeded down to 
where Captain Bogart was encamped—myself in the extreme rear. 
The'fight was brought on, but I was notin it. On our return from the 
_ battle-ground, near Log Creek timber, in Caldwell county, we met Jo- 
seph Smith, jr, Lyman.Wight and others, who went to the wounded:°. 
and pronounced bessings on them, and ‘frayed for them to be healed 
and saved.. When we started from McDaniel's field fence, the only 
command given, that Iheard, was, Boys, follow me! giyen by the com- 
mander. I have been in two Danité meetings, The first, I did not 
make any exception to; and, in the second, the following exceptionable 
‘doctrine was inculeated:: “that we should take spoil, or plunder, in 
same cases;” but it was objected to, and I have never dttended a Dan- 
_ ite meeting since. The day before the Mormons went to:Adam-on- 
diahmon, J. Smith, jr.. in an address, told an anecdote of a Dutchman, 
„who hàd been-applied to by a captain to purchase potatoes f&ci Rig- 
Z .don, in speaking ofthe dissenters, who were unwilling to ight mobs, 
£> “said that they ought to be pitched upon their horses with pitchforks and 
. bayonets, and forced into the front of the battle, and their property 
confiscated to the use of the army. The-anecdote spoken of above, 
t about the Dutchman, was told by Smith, after Rigdon’s address, and 
without any application of it by him. And further this deponent 


saith not. den 
MAURICE PHELPS. 


. John Corrill a witness produced, sworn and examined in behalf of 
the State, deposeth and. saith: That about last June 1 was inviteu.to a` 
private meeting, in which an effort was made to adopt some plan to jet 

tyid of the dissenters. There were some things I did not like, and oppo-, 

a sed it with others, and failed. After that, f met President Rigdon, and ^ 
che told me I ought not-to have any thing to do with it; that they would 
do as they pleased. J took his advice. I learned afterwards that they 
-had secret meetings;, but I was never invited. -None of the first presi- 
dency ,was presentat the meeting above referred to. We have a rule 
in, the church, authorizing any member to consecrate or give volunta- 
rily his surplus property to the church, for charitable purposes. Presi- 
dent Rigdon last. summer preached a’sermon, commonly called the Salt 
sermon, which seemed to have for its object to produce a feeling. among 
thepeople toget'rid of thedissenters, for crimesalleged,.and because they 
disagreed with them. In a few days there seemed considerable excite 
. ment among the people, and the dissenters left,as 1 advised them they 
“were in danger. T was afterwards invited to one of these meetings, 
where: an oath, in'substence the same as testified to by Dr. Avard, was 
administered. THe society was ultimately organized into companies, 
and‘captains of tens and filties.were appointed. Itookexceptions only 
to the teachings as to the duties of that society, wherein it was saia, if 
one brother got into any kind of adifficulty, ıt was the duty of the rest 
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to help him out, right.or wrong.’ At the second, or at least’ the fast 
meeting I attended, the presidency, (to-wit: Joseph Smith, jra, Hirarn 
Smith and Sidney Rigdon,) and also George W, Robinson, was there. 
There was at this meeting a ceremony Of introducing the officers of 
-the society to the presidency, who pronounced blessings,on each of 
- them, as introduced, exhorting to faithfulness in their calling, and they 
should have blessings. After this, President Smith-got up and made. 
general remarks, about, in substance, as follows: relating the oppress- 
ions the society had suffered, and.they wanted to be prepared for fur- 
ther events; but. said he wished to do nothing ualawful, and, if the- 
people would let him alone, they would preach the gospel and live in 
‘peace, Towards the close, he observed to the people that they should 
obey the presidency, and, if the presidency led them astray, they 
‘might destroy them. In the last, opin some public meeting, Joseph 
Smith, jr., said: if the people would let us alone, we would preach the 
gospel to them in peace; but, if they came on us to molest us, we 
would establish our religion by the sword; and that he.-would become- 
to this generation a second Mahomet. a ies 
About April last, 1 heard Joseph Smith, jre and President Rigdon | 
(who appeared to be vexed, on account of troubles and lawsuits they 
had had) say, that they wouldsuffer vexatious lawsuits no Iénger, and 
- that they would resist’ even: an officer in the discharge of his duty. 
Smith said he had been before courts some twents odd times; they had 
never found any thing against him, and that made him of ‘age; and‘he 
would submittoitno longer. | heard S, Rigdon’s fourth of July speech, 
T heard-him say he would not suffer people to come into their streets 
and abuse them, nor would they suffer vexatious law-suits, Jn sub- 
stance, he further remarked, that ‘neither will we' permit any man or 
sey of men to institute vexatious law-suits against us, to cheat us out of 
pu just rights; if they do, wo be unto them.” 
This Mormon church has been repregented as being the little stone 
/ spoken of by Daniel, which should roll on and crush all opposition to it 
/ spoken of by Daniel, pp it, 
and ultimately should be established as a temporal as well as a:spirit- 
ual kingdom. , These things were to be carried on through the instrp- 
mentality of the Danite band, as far as force was necessary; if neces- 
sary, they being organized into bands of tens, fifties; &c.. ready for 
war.: The teachings of that society led them to prohibit the talkings 
of any persons against the: presidency; so much sò, that it was dan- 
gerous for any man to set up oppositian to any thing that might be set 
” on foot, and I became afraid to speak my own mind. I objected to 
the course of Dr. Avard, iñ, relerefice to the Danite band. I rather 
thought Joseph Smith, jr.. upheld him, and would not allow any objec- 
tions to him. After the return of the Mormons from De Witt; I heard ` 
Joseph Srpith, jr» in the presence of Hiram Smith, m a conversation, 
say that an application had been made to the Governor, and that they 
understood that he would give them no assistance, and they were de- 
termined to withstand the mob. They were greatly incensed against 
certain persons in Caldwell and Daviess, and said they intended to rid 
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as 


_ abẹ counties of them andof the mob, in the course of that week. s This ‘ 


was on Sunday morning, and in the course of that day instructions - 


were given ta meet the next day, (Monday.) On Monday, Joseph 
Smith,jr. made a speech; and some resolutions were passed, purpor- 
ting that those persons who would not engage in their undertaking, 
their property should be consecrated [confiscated] 10 the use of those 
who did engage in their undertaking, On Sunday, Joseph Smith, jr, 
in his discourse, spoke of persons taking, at some times, what, at otli- 
er times; it would be wrong to take; and gave as an example the case 
of David eating the shewbread, and also of the Saviour and his Apos- 
„ules plucking the ears of corn and eating, as they passed through the 
cornfield. He supposed the prejudices of the Jews and Pharisees 
were so great against the Saviour, that thev would give them nothing 
“to eat, and they took that method to getit. On the Monday when the 
-yesolutions above referred to were introduced, President Rigdon, in a 
speech, said.that those who were unwilling to go into the war ought 
-tobe put upon, their horses with guns and bayonets, and forced into the 
~~ front of the war—having reference to those.who heretofore had been 
backward in defending.themselves and families. No persons were suf- 

_ fered to leave the county in this extreme time, and 1 met with Phelps 
-10 consult ag to what we ought todas 2e. - - = 
After the troops got to ’Diahmon, in all about, four or five hundred 
men, I heard Lyman Wight atldressing a portion of: the men, who were 
there, (perhaps eight or ten:) “that the earth was the\Lord’s, and the 
fullness thereof, with the cattle upon a thousand hills; aud~if I wag an 
hungry, I would not tell you;” that the Saints: of the es the 
same privilege or rights. After that, or perhaps the next day, I saw a 
_drove of some four or five cattle pass along, and asked what Seattle 
these were; and was answered that they were a drove of buffalo; ‘oth- 
ers observed, they were cattle a Methodist priest bad consecrated, 
Joseph Smith, jr, Hiram-Smith, Parléy P. Pratt, Lyman Wigh 


Harris, George Grant, Darwin Chase, Alexander MeRay, Edward 
Partridge, Joseph W. Younger, and probably James W, Rawlins, were 


in the expedition that went to Daviess county, at the time Gallatin was _ 


burrit. Qn the same day that the company went to Gallatin, Lyman 
Wight went with a company to Millport.as I understood. He return- 
ed, and made a report (as I understood it to be) to Joseph Smith, jr, in 
which he said he found nothing to fight but fences and empty houses. 
I understood him to say the pecpie had not taken away all their prop- 
erty. Smith, the prophet, hère asked him if they had taken the negroes. 
He said, yes. Some one then laughingly observed; Smith, you have lost 
your negro; to which, I think, he made no reply, , , 
Joseph Smith, jr. asked Wight if he had done any thing with the 


property remaining in Millport? Wight said not; they would leave — 


t 


that matter fora priyate council. i i 
Lyman Gibbs told me he went down with the expedition tbat fought 
Bogart, and hs remained behind three quarters of 4 mile from the battle- 


th. 
George W. Robinsony Caleb Baldwin, Alanson Ripley, George Ww. ; 
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ground, holding horses. I feel confident Isaac Morley -was’ not inthe 
fight’ with Bogart. 1 think the ariginal object of the Danite band was 
to operate on the dissenters; but afterwards it grew into a system to 
carry out the designs of the presidency; and, it necessary to use phys- 
ical force to upbuild the Kingdom of Gud; it was to be dune by them. 
This is my opinion as tó thew object, and l learned it fom various 
sources connected with that band. l1 was my understanding that 
Dr. Avard’s teaching in the Danite society preceeded Irom the presiden- 
cy. J neter heard ihat consutution, spoken of by Dr, A., read in the 
society when | was present; nor did: 1 aver hear of it until lately, 
And further this deponent saith not. JOBN CORRLLL, 


F le sf : ow on oe a 
James C. Owens, a witness produced, sworn, ahd examined on be- . 


half of the State, deposeth and saiths; Inthe morning of the day that 
the militia arrived at Far West, 1 heard Joseph Smith, jr. ina speech 


tothe Mormon, troops, say that he did not care‘any thing about.the - 


coming ‘of thé troops, nor about the laws; that he had. tried"to please 
them. If they lived together, it: would’nt: please them; if they scat. 
tered, if would’nt please them; and thathe did notintend to try. to keep 
the laws or please them any longes—that they were a damned set, and 
God should damn them, so help him Jesus Christ: that he meant to gd on 
then, as he had.begun,and take his own course, and kill and destroy, 
and told the men to’fight like angels; that heretofore he told them to 
‘fight like devils, but now he told them to fight like angels—that angela 
could whip¢eviis. ` $ think in this speech it was that hie said what they 
lacked in’‘number, the Lord would make up by sending angels, and send 
two angels whera.they lacked one man. He swore considerably, and 
observéd that they might think that he was swearings. but that God 
Almighty would not take notice of him in cursing such a damn set as 
they were. He further stated that they pretended to come out as mi- 
Aitia, but that they were all a damned set of mobs. He’stated, at that, 


or some other time, that as they had commenced consecrating in Da- 


viess county, that he intended to have the surrounding counties conse- 
crated to him; that the time had come when the riches of the.Gentiles 


- should be consecrated to the Saints, 


While the last expedition was ingprogress in Daviess county, a por- 
tion of the troops returned to Fur,West, to whom, and to the people 
assembled, I understood Sidney Rigdon had read a letter from Joseph 
Smith, jr. laskéd him to read it to me; which he did, and it was, ag 
near as I can recollect, asfollows: That the enemy was delivered into 
their Lands, and that they need not fear; that this had been given to 
him by the spirit of prophesy, in the name of Jesus Christ. Sidney. 
Rigdon appeared to rejoice at the information, and give into the thing, 


f A few days before thë militia got to Far West, Joseph Smith, jra, ob 


served that Le didn’t intend to obey the laws any longer, that he had a 
great many writs served on him, and that he was of uge, and did not 


. intend to haveanoiker:served on him. And further this deponent. 


saith not A JAMES C. -OWENS., 
g K ' ” 
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- Nathaniél Carr, a witness, produced, sworn, and examinad.in behalf. 


of the State, deposeth and saith: While the last expidition was. going 
on, in Daviess county, a portion’ of the troops returned to Far. West, | 
and was paraded before Mr. Rigdon’s door; a letter was produced. by 
him, received, as he said, from Joseph Smith, jr, and Lyman Wight, and 
pérhaps Hiram Smith, and, I-think, Elias Higbee. The letter was read, 
which stated something like:this: that all things were going on well in 
Daviess, that they had nothing to fear, and that thé enemy was in their 
hands. Tunderstood, from what was said in the letter, that they knew. 
this from revelation. The letter was readto about two hundred men, 


“moat of them under arms, ` The town appeared under military -tules 


picket-guards were sent out morning and evening. This ‘state of 
things was continued for three or ‘four weekg,’and until the Mormons 
sùrrendered their arms. When the forces that went out to attack Bo- 
gart werecollecting, about midnight, [heard them say that a mob was 
collécting dear Field’s, who had taken some of the brethren prisoners; 
‘nd'that ‘they were collecting a conipany to release them, And fåt- 
ther'this deponent saith not. ` $ . 
. NATHANIEL CARR. 

John Cleminson, a witness, produced, sworn, and examined, in behalf 
of the State; deposeth and saith; Some time in June, I attended two or 
three Danité meetings; and it was taught there, ds_a part of the duty 
ofthe band,ithat-they should support the presidency in alt their qe- 
signs, right or'wrong; that whatever they said was to be obeyed, and 
whoever opposed the presidency in what they said, or desired done, 
should be expelled from the county, or have their lives taken, The 


“three composing the presidency wasdt one of those meetings; and to 


satisfy the people, Dr. Avard called on Joseph Smith, jr, who pave 
them ‘a ‘pledge, that if they led them~into difficulty he would give then’ 
hiš:head for a foot-ball, and that it was the will of God these things, 
should be so. The'teacher and active agent of the society was Dr.’ 
Avard, and his teachings were approved of by the presidency. Dr. 


. Avard further taught as a part of their obligation, that if any otie be- 


trayed the secret designs of the society, they should be killed: and laid: 
aside, and nothing said about it. e : 

heard Sidiey Rigdon’ssermon, commonly called-the t Salt Sermon,” 
andits purport and design was about the same as other witnesses have 
stated before me. When process was filed.againgt Joseph Smith andi 
others, in my office as clerk of Caldwell circuit court, for trespass, Jo» 
séph Smith, jr:, told’ me not to issue that writ; that he did not intend 
to submit to it; that it was a vexatious thing, and I hada right ta 
judge whether a suit was vexativus or not, and that he would see me 
out init. Hiram Smith (who was not a defendant in that-suit) also 
joined him in this ‘promise, if E would not issue the writ. This wad 
previous to the last term of the Caldwell circnit court. I considered 
myself riot as a proper judge as to whether it was a vexatious suit oi 


“nog. Joseph Smith, jr., shid it was a vexatious thing, and that ha 


$ 
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would not suffer it to be issued; and L'felt myself intimidated and in 
danzer, if I issued it, knowing the regulation of the Danite barid,-.. 3" 

On the Monday. prior to the last Daviess expedition, T, heard: Mr, 
igdon say that those who had heretofore been backward in taking up 
arms jn defending themselves ought to, or should, be put-upon:their 

‘horses with bayonets and pitchforks; and Smith said, forced into;the 
front of the battle; and that the property of those who would hot go 
into.the war should be consecrated to the use of those who did...» Mr. 
Smith said their beef, corn, and potatoes they would take. | sine ui * 

I went in the expedition to Daviess in which Gallatin was þurajyäs J 
felt myself compelled to go from the regulations which had been made, 

It was generally understood that every‘movement made in Daviess 
was under the direction and supervision of the first -presidency+of 
whom, Joseph:Snaith, jr.,and Hiram Smith were in Daviess. ., Thd,fal- 
lowing of the defendants were in the expedition to.Daviess, viz» Jdseph 
Smith, jra Hiram Smith, P. P, Prytt, Lyman Wight, Caleb Baldwin, 
and Alanson Ripley. John Buchannan was not there; George W. 
Harris was there; Darwin'Chase was there; Elijah Newman was not 
theres Isaac Morley was not there; Moses Clawson, think was;there; ` 

Alexander McRay was there; John S. Higbey, I think, wasthera; 

Ebenezer Robinson and :Daniel Petigrew were there; Edward Par- 

tridge was there; David Frampton was not there; Sheffield Danfels,1 

think, was not there; Daniel Carr was there; Jamés H. Rawlins was 

there; Maurice Phelps, 1 think, was there. : l 

Of the troéps at ‘Diahmon, in this expedition, some were Sent on 


` ene expedition, and some on another; but.all were there mutually to 


aid and assist each other in all that. they undertook or did on thatocca- 
sion. ~ . , Tol omy? 

When we first went to Daviess, I understood “the object tobe, to 
driyé out the mob, if one should be collected there; but when .weugot 
there, we found nane, I then learned the+object, was, from. thoseawho 
Were actively engaged ‘in the matter, to. drive out -all the’scitizens:of 


( Daviess and get:possession of their property. It was understood :that 


i 


they burnt Mormon houses,’as well as the houses of the citizens, ;ș Ehe 
burning of the Mormon houses was to bring the Mormons into *Diah- - 
mon, as I understood it. It was said by‘some that the Mormons were ` 
burning their own houses, and by others, that the mob were burning 
them; and so much was said about it, that | did not know-when: I-gat 
the truth. Iheard Demick B. Huntingdon, one of the Mormon. troops, 
say that-the Missourians at Gallatin-had taken the goods out of }Stol- 
ling’s store, and piled them up and set fire to the storehouse,-and had 
gone off for wagons to haul off the goods; but that’ our wagons; had ` 
got there first, and had hauled them off. „I understood -that the goods 
were deposited with the bishop of the hurch at ’Diahmon, as.coné¢« 
erated property to the church. A are deal of other property was 
brought into the Mormon camps; but Í do not know where it came 
from, but understood it to be consecrated property. It was frequently 
observed among the troops, that the time had came when the richéa of - 


the Gentiles should be consecrated to the Saints. 


~ 


kod 


Ap 
: 


te 


[y 


1 


Ji “r g ` t e 
116 0 t = 


. From the time of the return of the troops fiom ’Diahnion, the town 
of Far West was kept under military rule; troops pataded and disci- 
plined every day. wasa generally prevailing understanding among 
the troaps—and semed to .be so much so (awards the last, that no 


other impressions prevailed— that they would oppose either militia, 


‘vor'mob, should they come out against them; for they-considered them 


b: 


all mob at heart.” This was about the t'me the militia artived there. 


‘As-to-Hiram Smith, personally, 1 have thought him to bea good-mean- - 


ing man; but,in connexion with others, under the order of the Danite 
Society, [thought Thad as much to-fear from him ag from’ sthers. As 
torthe constitution, testified to by Dr, Avatd, I never heard of it uhtil 
‘he diseldsed it when he was taken prisone?. 1 did po. attend the first 
meetng in which the Danite band was formed. 1 did not see Hiram 
Smith, in the last expidition to Daviess, have arms upon his person; 
-but-he čonstituted one of the’ counsellors of Joseph Smith, jrs; and it 


~-was‘nat usual forany of the presidency, composed of President Smith 


and ‘his-counselfors, to take arms and go into the ranks. nA 
© When I arrived at *Diahmon, staid the first night at Lyman Wight’s 
housé,and informed Wight that General Parks‘was coming out with 
the militis “Wight answered, that he did not wish’ Parks to come, and 
‘elit Riexpress to him not to come. He remarked, they could settle 
‘the difficulties themselves. Andfurther -this deponent snith not. 


pow . JOHN CLEMINSON. 


-+ Reed Peck, a witness produced, sworn,’ and exaniined; on behalf ot 
theiState, deposeth and saith: ©» i : 
: .#eshort time alter Cowdrey and the Whitmers laft Far West, (some 
time in June,) George W. Robinson and Philo Dibble invited'me tò a 
‘Danite meeting. l went; and the only speaker was Dr. Avard, who 
‘explained the object of the meeting, and said that its objéct wus, ‘that 
weimight be pertectly organized to defend ourselves against mobs; that 
we were all to be governed by the presidency, and do whatever they 
required, and uphold them; that we were not to judge for ourselves 
Whether it were right or wrong; that God had raised-up aprophet who 
would judge for us; and that it was proper we should stand by each 
otter in all cases—and he gave us an example: If we found oné of tho 
Danités ina difficulty. in Ray or Clay Jor instance, we should rescue 
‘him, if we had to do with his adversary as Moses did with the Egyptian 
—put him in the sand. Jt made no difference whether*the Danie was 
-to'blame, or nots they would pack-to Far West, and there be taken 
' eare’ ofa „The: question was asked, whether it would extend to 
a legal process? Avard answered, not. ‘The Danite oath . was 
padministered to about 30 or 40 persons at this meeting. Philo Dib- 
-bié told me Who the head officers of the Dunite band were: that George 
-W Robinson was colonel, that he (Dibble) was lieutenant colonel, and 
Seymour Brunson major, and that! was chosen adjutant, After that) 
had- talk -with Gedrge W. Robinson and Phito Dibble together, it 
which L was informed who the officers were, us aLoye; and further, tha 
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Jared Carter waseaptain general of the band, Cornelius P. Lott, major, ` 
general, and Sampson Avard brig. general. Thisis as I now recolleut- 
it, Dr. Avard, in speaking to the society, remarked, that it would be. 
impossible for the presidency.to explain the abject of the society toevery 
member, but that the presidency would exolain their views.on wishes tos 
the head officers, ‘and they to the members of thesaciaty. Twas present 
at one meeting when the sfficers of the society. were presented and -in-. 
troduced to the presidency, each officer’ receiving a blessing: from. 
them, Avard stated. that he had protured the presidency: to. come 
there, to show the society that what he had been doing was according 
to their divection.or will; and while there, the presidency approved of 
Avard’s course in the suciety. Dr. Avard, however, did, nof explain to , 
* the presidency, what his teaching had been in the society. a, 

I heard Avard, on ne occasion, say that the Danites were.to conge- 
erate their syrplas property, and to came..in by tens ta do sn; and if 
they lied about it—he said Peter killed Annanias and,Sapphita, and œ. 
that would -be an example for us. Whenjappninted, adjutantiof the =~ 
Danite band, as referred to above, I didnot think -proper to object 
openly, though E determined within myself not to acts, and: the -lists 
and other papers brought to me-for recording, 1 threw. aside and made 
no record of,” ne ee ook 

On the day before the last expidition tọ, Daviess, | heard Joseph 
Smith, jr, in a speèch, say, in relerence to;stealing, that in a general 
way he did not approve, of it; but that, on one occasion, our S iwiour 
and his disgiples stole corn in passing: through’ the. cornfields, for the 
reason that they could not otherwiso procure any thing to gat. He 
told an anecdote of a Dutchman's potatoes, and snid, in substance, 
that a’colonel or captain was quartered near a Dutchman, from whom 
he wished to purchase some potatoes, who refused to Sell thems The 
officer then charged ‘his men not to be.caught stealing the Dutchman’s 
potatoes; but next morning he found his potataes yall dug. I think it 

» was in reference to the expedition to Daviess, and they had been com- 
' pelled to go out so often that the people there ought to bear, the ex- 

ense. s ya nr . 

P Such men as would oppose things undertaken.ag being unlawful, and 
such as they feared was a violation of the law, I have heard Smith and . 
Rigdon, in their public addresses, denominate “O, don’t'men.” These 

I understood to be those who were denominated also dissenters; and 

in reference to men who were hanging back, ond did not wish to ens 
gage in their expeditions, they were called traitors; and referring ato 
such, as I understood, Rigdon proposed that-bjoad should first beginata ` 
flow in the streets of Far West; but his proposition did nat camnye’ 
The proposition was then made, and carried, unanimously, that.thosa 
who thus hung back should’be pitched upon their horses and madg to Fs 7 
und placed in the front of the army. All the.above occurred in Kar, ` 
West, the day before the last expedition to, Daviess... The folloyingnof’ 
the defendants were in the last expedition tp Daviess county 4, Joseni 
Smith, jrs, Henry Smith, P, P. Pratt, Lyman Wight; Amasa Lymany:) 
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awióartdin was not there; George W, Robinson, Caleb Baldwin, Alan- 


‘son’Ripley were there; John. Buckannan was not there; Georgo W.' 


Harris, George Grant, and Darwin Chase were out; Isnac Morley was 
not out;‘Alexander McRay was there; Ebenezer Robinson was there, 
and ‘John S. Higbee, I think; James M. Henderson was there; Edward 
Partaidge was there; Francis Higbee, I think, was there; George Kimble 
was theres James W. ‘Younger was there; James H. Rawlins and Mau- 
rice Phelps were there, |. =` ee Oe 
“* "Wheti‘thé'troops arrived at *Diahmon, they were givided into'compa- 
nies oftwenty,’ forty, fifty kecy just as they might be called for. 
` Those’ coinpaniés were sent otit in different parts of the country,'as T 
saw théim thus occasionally going out and coming in. J saw acompa- 
ny of about fifty, called a Pur’ Company come oncé. Some had one 
thing ahd‘ some’ another: one'D saw with a feather bed; another’ had 
30m6 spun yarn! J understood from ‘some of those who were bringing 
~" property that théy were to take it to the bishop’s store, and deposite it; 
anid if ‘they failed to do so, if’ would be considered stealing, = | 
As‘thé property was -brofight in, there was a general shout’ of hur- 
Yah, aiid waving of hats, by those in camp. I heard Demick Hunting- 
don, one of the’troops, tell in camp that the.mob had burnt the store- 
house in Gallatin, byt that the Mormons had fiauled off the goods; and, 
also, that’‘the' mob were irning’some Mormon houses, 1 Jooked at 
him’as though T'did nòt believe it, and he stooped down to me (being 
on his horse) tind whjisperèd to me that it was Captain Brunson who 


had gone with twenty men to the Grindstone fork, who was burning — 


those houies. *- The goods’faken in Gallatin were generally understood 
iri camp to hav been deposited with the bishép, as consecrated prop- 
erty. When’ the ‘companies would return from their expeditions, ‘they 
would make their reports to the p:esidency who were there. As this 
company,‘abovd réferrdd to as the Fur Company, passed with théir 
plunder, | heard Mahlon Johrison, who lived in the lower part of Cald- 
well, ask Joseph Smitli,jr., if these proceedings would not endanger 
the families living m thatpart c Caldweli county, and excite the peo- 
‘ple to come on them; and Smith asked him what he was talking about’ 
—that-this was'the first step they had ever taken to quell the-mob, 


I heard ot ae who was engaged in the depredations ix: 


Daviéss say that'J¥Seph "Smith, jr., remarked, im his presence, that it 


was his intention, ‘dltdr they got through in Daviess, to go down and | 


take the'store in Carrollton. This remark Smith made while in Dä- 
viess’ After the Mbitmot, troops returned to Far West from Daviess, 
I baw several of the captains of tens, who had been in that expedition 
making out a list oftheir men, for the purpose, as they said, of being 
handed in, that ihey ttight receive their portion of the spoils, 


Theard Darwini Chase-say that he was in the expedition against Be~’ 


gárt a8 

Several days-befdre'the militia came to Far West, I learned through 
Mr. Arthur, of ‘Clay ‘county, that they were raising the militia. On 
Monday, before {he'militia arrived, I went out towards Crooked River 
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to see‘if I could meet them, Imet a young man, who «informed; ma 
that- Geneal Doniphan was’ on Crooked river witht. the militias I re- 
turned to Far. West, and informed Mr, Rigdon and Joseph Smith, jr., 
aswell as giving general information“of -the fact, | I-proposed to’ Mr, 
Smith to go next morning and try to find them;.to which he assented, 
Iwas disappointed in my effort, and returned latem the evening to 
Far West. Júst as I arrived, 1 saw thë militia, and-1 went down to 
. them with a flag. .I met with General Doniphan, who received: ine 
Lo told me théy were about 1,300 in number, ‘and that, they’,were 
ilitia aa aa ee a a e 

. On my return to towny. | met- with Joseph Smith; jra and informed 
him that.the troops were militiay under General Doniphan’s command, 
(as } then’ supposed was the case.) My. Smith asked me. their number, 


and] told him, He replied, “Keep up geod courage; we can.whip thaty ` 


humber, if they make an attack upon us.” Some. other person came 
up.at the. time, and inquired ome their number; and .Mr.~Smith.an-_ 


swered that Mr. Phelps (who was a. judge of numbers, haying seen ~, 


troops before) said that there were about. 250, as he, would suppose, 
Mr. George Robinson then whispered to me not to tell. the men the 
number.of thé militia—that .it would frighten them, or damp their 
courage, ` wo 7 ' 
[At this stage: of*the examination of Reed-Peck, the, following nam- 
ed defendants, viz; King Follet, Samuel Bent, Ebberry Brown,’ Wil 
liam Whitñan, and Jonathan Dunham, were brought to the, bar of the 


y 


court, ahd put upon their trial for the offences alleged against the other. 


defendants; and, time being allowed them to employ counsel, they -re- 
tired; and again returned “fo. the bar, appearing ‘by their counsel; 
Méssrs. Rees and Doniphan. The examination of Reed Peck. was. 
then continued. ] Si ha 
Reed Peck deposeth and further saith: That, Jonathan;Dunham was 
in the last expedition io Daviess, and was captain of å company of 50, 
which I have-spoken of as called the Fur Company. ° He ‘went under 
the fictitious name of Captain Black Hawk. When the men were par. 
aded, they were called out as all belonging to Captain Blick Hawk’s 


company. , My impression is, that King Follet was not in that expedi= . 


tion; but he was captain of. 12 men in Far West, under the Danite-or} 
der, as | understand, as he was heither an officer‘nor private of militia, 
and was known and called under the fictitious name of Captain Bull, 
and‘his company was called the Regulators. I saw William Whitman 


_ in the expedition to Daviess, and seemed to be one-of the troops.en- ~ 


aged with others. Some. time previous. to the difficulties in: Daviess, 
the -first time when the militia went out there ox the purpose: of, keeps 
ing. thé peace, I heard Joseph Smith, jr., in. a public: address; say that’ 


t 


ke hadu reverence for the constitution of the United Statessand;of | 


' this States but, as for the laws of this State, he did not intend, to, res 
gard: tliem, nor care any thing about them, as they were made by layr- 
yers and blacklegs. ‘The above things were said some time in last July 
or August. On the eve of: the last expedition to Daviess, Lheard Jo- 
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„eph Sinith, irsay that. they (meaning the heads of the ehurch) had . 


appealed to the Goyérnor for protection, and he had sent ‘us vack 


Ma hn 


And- further this deponent saith not. 
REED PECK. 


James C. Owens, a witness who was produced on a former day, and 
testified, being called kack, further deposeth and saith: He, does not 
think’ that. William Whitman was in the last expédition tu. Daviess; | 
think he was-léft at Far West, us captain of the town guard: though 
he mays have teenin Daviess for aught'I know. And further this de» 


ponent saith hot. 
ee ee JAMES C. OWENS. 


William W. Phelps, a witness on the part, of the State, pro- | 


= 
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duced, sworn. and, examinen, deposeth and-saith: That, as.early aë 
April last, ata meeting in Par West of eight òr twelve parsons, Mr, 
Rigdon arose, and made address to them, in which he spoke sof having 
dorne persecutions nnd law-suits, and pther privations, end, did not in- 
tend to bear,them any longer; that they meant to resist thelaw,and, 
if a sherill’ came after them with writs, ‘they would. kil him; and, if 
any body opposed them, they would take off their heads, ; George W. ` 
Hurris, who was present, observed, You,mean the héad-of their influ- 
ene, suppose? Rigdon answered, he meant. that:lump of flesh and 
hones cailed the skull, orscalp. ‘Joseph Smith, jr. followed My. Rig-' ~~ 
don, approving his sentiments, and said, that was what they intended ` 
to.do. ` Bothy in their remarks, observed, that they. meant to. have the 
words af the presidency io be as good, and undisputed as the, words of 
God; and that no one should spedk-vgainst what they said. ‘Hiram 
Smith was not in Far West at this time. and I think he was'not in’ the 
country. Some time in June, steps were takem to get; myself and 
others out of the county of Cal lwell, and efforts were made to get the.. 
post office from me, (being postmaster,) by-a‘démand for it. I éxplain- + 
ed the law, which seemed satisfactory, and it was given up. „d then in- 
formed the secon} presidency of the church, by fetter, that I was wil- 
ling to do any thing that was right. and, if Thad wronged any man, | 
would make satisfaction. I was then notified to attend a mpetings 
Sidney Rigdongin an address, again brought up the sabject of the post ` 
office. . told them if public opinion said | should give it up, J would 
do so3/but they would have to await the devision of the Postmaster 
General; which they agreed to do, with the understanding that. com- 
mittee of three should inspect the letters written and sent by me, as 
well ns those received by me. This committee, however, never made 
their appearance, After my case was disposed of, another man’s was 
taken up; he attempted to speak in his defence, and said he wag a re- 
ublican Several rushed up towards him, and stopped himytelling © 
lim if he had any thing to sayin favor of the presidency, he might say 
it, and that was their republicanism. Joseph Smith, jr, Sidney Rig- 
don and Hiram Smith, who compose the first presidency,, wefe there. 
It was observed in the meeting, that, if any person spoke against the. 
presidency, they would hand him over to the hands of the Brother of 
Gideon. J knew not, at the time, who or what it meant. Shortly afe. 
ter that, I was at another meeting, where they were trying seve al— 
the first presidency being present; Sidney Rigdon was chief spokes- 
man. ‘The object of the meeting seemed ta be, to make persons':con- 
fess, and repent of their sins to God and the presidency; and arraigned 
them for giving falseaccounts of their money and effects they had on 
hand; and they snid, whenever they found one guilty of these things, 
they were to be handed over to the Brother of Gideon: Several were 
found guilty, and handed over as they’said, Syetdid not know what 
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was meant by this expression, “the Brother of Gideon.” Not agreat 
while after this, secret or private meetings were held; ] endeavored to 
find out what they were; and 1 learned, from John Corrill and others; 
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‘ they were forming a secret society called'Danites, formerly’ called the 
Brother of Gideon. In the'meeting above referred to, in which I was. 
present, one man. arose'to defend himself; and he was ordéred-to leave « 
the house, but commericed.to speak; Avard then said, Where are my 
ten men??? » Thirty or more'men arose up; whereupon the man said 
he would: leave the-house.- At this meeting, I agreed to:conform to the 
rules of: the‘chutch in.all things, knowing I had a good deal of property 
in the ebunty, and, if 1 went off, I should: be obliged to leave it. For 
sometime before and altel this meeting, an’ armed guard was kept in 
town and one of them af my house, during the night, asii supposed, to 
watch my. person, J the fore partof July, L being one of the justices 
of the-county:cairt, was forbid by Joseph Smith, jr, from issting any 
processagainst him. In learned from the clerk of the circuit court that 
dedlarations ‘had’ been filed’against Smith, Rigdon and cthers, by Jolin- 
son, ard, in reference te that: case, Smith told Cleminson, the clerk, 
that he shold not issue à writ against him, Jobserved to Mr. Smith, 
that ‘there ‘was a”legal objection to issuing it; that the-cost (meaning 
the clerk’s fee) had not beem paid. Smith replied, he did 1 hol, care tor 
that; he did notunted to have any writ issued against him in'thé coun- ~ 
ty. ‘These things, together with many others, alarmed më for the sit- 
uation’ of-our county; and, at our next circuit courts; I mentioned 
thèse things ‘to the judge and séveral members of the bar. 
. A; few days belore the 4th day of July last, Isheard D, W. 
Patten (known by the fictitious name ot Captain. Fearndught) say 
that Rigdon was writing a declaration, to declare the church mde- 
pendent. - Lremarkéd to him, I thought such a thing treasonable—to 
sét Up.a’government within a Government. He answered, it would 
‘not be” trensonable if they would maintam it, or fight till they died, 
Demick:fluntingdon, and some others, made about the same remark. 
Sidney Rigdon’s 4th of July oration was the declaration referred to. 
Along thidtigh the summer and fall,a storm appeared to be gathering; 
and, from time to time, I went out mto Ray and Clay counties; saw 
and ‘conversed with many gentlemen on the subject, who always assu- 
red me‘that they would use every exertion, that the law should be en- 
forced; and I repeatedly made these things known in Caldwell county, 
and that'there was no disposition among the people to ‘raisé mobs a- 
against them from these counties. 1 never was invited, nor did I attend 
any of their secret meetings. I was at the meeting on Monday before 
the.last expedition to Daviess, having learnea that steps would be ta- 
ken"there which might affect me. At this meeting, the presidency, to- 
géthey with many others, were there, to the number of- perhaps 200 or 
300, or more. Joseph Smith, jr I think it was, who addressed the 
meetitig, arid said, in substance, that they were then about to go to war 
m Daviess county; that those persons who had not turned out, their 
* property-should be taken to mamtain the war. This was by way of 
formal-résolution, and was not objected to by any present. A motion 
was ‘their’made; by Sidney Rigdon, that the blood of those who were 
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thus backward should first be spilled in the streets of Far West; a few 
said, Amen to this: But'imnediately Mr. Joseph Smith, jr., before 
Rigdon’s mation was put, rose; and moved that they be taken to Davi- 
ess county; and, if they came to battle, they should bë put on- their hor- 
gés with‘bayonets and pitchforks, and putin front; this‘passed without 
a dissenting voice. There wasa short speech made then, by Joseph 
Smith; jr., about carrying on the war; in which hé said it was ‘necessa-': 
ry to-havé something to live on;.and,.when they went out to war, it 
was necessary to take spoils to live'‘on. This was in.reference'to the 
dissenters, as ‘well as'to the people of Daviess, where they were going! * 
In‘this'speech, he told the anecdote of the Dutchman’s potatoes. 

Finding 1 shogld have to go out, and not, wishing tobe pit in'front of 
the battle, I sought a situation, and went out with my wagon. * This 
was the expedition.in which Gallatin and Millport were burnt. “I went ? 
on to Diahmon a few days after thé Mormon trodps.bad' gorie out,’ I 

* went to the tavern, late at night, where I found Joseph Smith, jr, Hi- | 
ram Smith and others. J informed’ J. Smith that “the Clay troops Had 
returned home, some 40 or 50 in number; but told him that General, 
Parks was in Far West, and his troops just, behind. i NI 

There was a conversation among them as to what they would’. do; 
and they come to the éenclusion to send down to Lyman Wight, at his 
house, for him to send an express to-Genera] Parks that his troops 
were not needed. Some time before day I awoke, and found Lyman 
Wight dnd Captain Fearviaught in the house; he said he had sent the 

„express to General Parks, informing him that his militia was not need- 
ed. Wight asked J, Smith, twice, if he“had come to the point now to | 
‘resist the law; that he wanted this matter now distinctly understood. | 
We said he had succeeded in smoothing the matter over with Judge | 
' King, when he was out, and that he defied the United States to take | 
him, but that he had submitted fo be taken becaùse he (Smith) had done: > 
so. This wasin reference to the examination for the offence fomwhich 
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replied, the time had come when he should resist al! law. Inthe fore 
part of the night, after my arrival, I heard a good deal of conversation 
about drawirig out the mob from Daviess. 1 heard J. Smith remark, ' 
there wasa store at Gallatin, anda grocery at Millport; and in the , 
morning after the conversation between Smith and Wight about resist: 
ing the law, a plan of operatiotis was agreed on, which was; that Cap- 
tain Fearnaught, who was present, should take a company of 100 men, 
or more, and go to Gallatin, and take it that day; to take the goods out’ 
of the store in, Gallatin, bring them to "Diahnion, and burn the ‘store. 
Lyman Wight was to take a company, and go to Millport'on the’ samie 
day; and Seymour Brunsin was to take a company, and go'to the 
Gfinéstone fork on the same day. This arrangement was made in the’ 
house, before day, while 1 was lying on the floors When'Y arose in the 
motning, some of the companies were gone; but I saw Lyman Wight 
payade a horse company, and start off with it towards Millport. Tals» 


anw a foot company the same day go off. 


i 
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_ On, the same day, in the, evening, saw both-thess companies returni ) 
the foot company had some plunder, which appeared, to be beds and 
bedclothes, &c. They, passed on ‘towards the bishop's. store, but J | 
know not what they did with the plunder... I remained in the campa | 
` one day and two, nights at Diahman, when I returned to Far West. 
The pight before I started ta Far West, an express was sent {fom Jo- 
«seph Smith'and Lyman: Wight- to Rigdon, at Pur West; but what was. 
the contents of. the express I know not, When I returned to, Far West 
I had a message in, referenge to having wood and provisions provided 
for the families of those persons living in Far West, who. were-in Das 
viess; and, for the purpose of giving that information, | was invited to 
a school-house, where, it was said the peapie iad assembled. I went 
there, and was admitted, The men bemg paraded” before the door 
when. I arrived, in number about 40 or 50: it was remarked that these 
were true men; and we all marched into the house. A guard was plas | 
ved around the hoyse, and one at the doar, . . 
te Rigdon thén-commericed making covenants, with uplifted hands. 
he first was, that, if any-man attempted to move out of the county, 
x pack their things for that purpose, that any man then in the house, _ 
seeing this, without saying any thing to any other person, should kill J 
him, and haul hin aside into the brush, and that all the burial he should 
have stiould be in a turkey buzzard’s guts, so that nothing af hin should 
be left but his bones, , The maasure was carried in formol a covenant 
with uplifted hands. After the ynte had passed, he said, Now seeif g 
any one dare vote against it, and called for the negative votej\and 
there was none. The next covenant, that, if any persons fromthe 
surrounding country came into their town. walking about—no adds 
who he might be—any one of that meeting should kill him, and throws, 
him aside into the brush. . This passed ina manner as the above had. 
assed. ‘The third covenant was, “conceal all these things.” Mr. 
Rigdon then observed, that the kingdom of hiven had no secrets; that 
yesterday a man had slipped his wind, and was dragged into the hazel 
brush; and, said he, “the man who lisps it shall die.” There were sev- 
eral companies organized at this meeting, and volunteers called for; and 
1, having been assigned the command of the express company, called 
tor volunteers—wanting to be doing something to make a'show,. Ama- 
sa Lyman,a defendant, was in that meeting, and was appointed by Mr. 
Rigdon captain of acompany, whose duty it was to watch the move- 
Yments of the enemy, or mob, in Buncombe; and if they hurt one house 
in Cald well, his company was to burn four of theirs; and men were se- 
lected who were strangers in the community where they were, to act 
towards the latter part of the instructions. ‘Tu Lyman’s company, 
Rigdon observed, that if the inhabitants in the sutrounding country 
commericed burning houses in Caldwell, if they conid not get clear of 
them inany other way, they would, poison them off. ‘Lhis last remark 
I did not understand-as being particularly addressed to Lyman as a 
part of the duties.of his company, but seemed to be addressed to the 
meeting generally. This meeting was on Saturday, and on the next 
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Mondany I returned to *Diahmon, with seven or eight wagons, three 
or four of which were moving some families, that ] had been directed, 
= 1otake >to ‘Diahmon for use there. , 1 atrivea at ?Diahmon that eve- 
“ning, md, ‘next morning four of the wagons were loaded and sent back 
to Far West. Joseph Smith, jr., and Hiram Smith, perhaps, informed 
ine they wanted four’ wagons—a‘part of ‘which was to-haul ‘beef’ and 
ork to Far West; and what the balance of the loading was, I'did not 
now; but these wagons, brought oùt by me, were pointed out, and ta- 
ken back to far West. 1 remained in the camps in ’Diahmon that day; 
my wagon and another wentdown to Millpvrt, and brought tp Slade’ 
~ goods, which were there. ‘Slade is nora Mormon, but has three broth- 
ers residing in or about Far West, who are Mormons. wee 
The following of the defendants ‘were ‘in the last‘ expedition ‘to 
Daviess: CS me tee eg: 
Joseph Smith, jr., 
P. P. Pratt, t 
Lyman Wight, Bee aes 
Géorge W. Robinson, ` aie 
Alanson Ripley, , ; +s 
George W. Harris, ` 
Blijah Newman was one of my men, 
Isaac Morley was not there. 
Alexander MéRay was there. i 
Ebenezer Robinson was there, ` ; 
Edward Partridge was there. . : 
- Jdmes H. Rawlins was there. i 
Sheffield Daniels, | think, was not there. - iape Pid 
_ Samuel Bent was there, and he was called Captain Black Hawk.” 

“ * While in Ad_m-on-diahmon, | saw George W. Robinson, with a clock 
under his arm, which I afterwards saw in Far West, and which wag » 
claimed by a Mr. McLaney, of Daviess county, as his property, after 
the arrivalof General Clarkat Far Wests ` 4 Y 

And further this deponent saith not. 
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W. W. PHELPS. — 


George M. Hinkle, a witness for the State, produced, sworn, and.éx- 
amined, deposeth and saith: I was in Far West when the last Mormon 
expedition went to Daviess county. We heard of a great number of 
men gathering in Daviess, [mob;] I went down without being attached 
to any company, or without having any command; 1 found theré were ` 
no troops [mob] gathered there. ‘Che Mornion forces consisted of * 
about thiee hundied, as I suppose; they were engaged in scouting par- | 
ties; some, it is said, went to Gallatin, and much mysterious conversa: 
tion was had in camp about goods, and thatfhéy were niveh'cheaper ' 
than in New York. This last remark was made by Parley P. Pratt. | 
I saw goods of various kinds; but knew not from whence they came. ; 
Tt was a common talk in camps that thé mob were burning’ their owa ` 
houses and fleeing off. . 
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‘There was much mysterious conversation in. camps, as to plundering, 
and house-burning; so much so, that I had my own, nations about it; 
and, on gne occasion, I spoke to Mr. Smith, jr., in the house, and told : 
him that this course of burning houses and plundering, by.the Mormon 
troops, would ruin us; that jt could not be keni hid, and would bring 
the force of the State upon us; that houses would be searched, and stos 
len property found.. Smith replied 16 me, m a pretty rough manner to 
keep still;’that 1 should say nothing about it; that it would discourage 
the men; and he would'not suffer me to say any thing aboutit.; Again, ` 
in a private conyersation, [said to him I would not raise a mutiny by 
saying anything publicly; bat I wished to talk to him privately, not 
„A wishing, however, to set myself up above him in the matter; but that I 
=” “wished to do it for the good of the church. I knew this was the way 

T could get to talk with him. T explained myself-niore fully than when 
in the house; and told him I thought things were running to a danger- 
ous extreme, and he ought to exercisé his influence to stop it, as this 
course of things would ruin his people. He answered that Iwas mis- 
takeh,and that [ was-scared, and that this was the only way to gain 

/our liberty and our point; that the mob had begun it with usin Jackson 
_’ county, and had been kept up to this day, and told me to. be cheered 
/- up, and not to dppose him; and he pledged himself in some ‘way that it 
| + would go on right. I replied, I hoped for the better, and that it would 

be better than I anticipated. Both of the above conversations occur- 
e in-’Diahmon, at the time the'Mormon troops were assembled 
t ere. i PRS š 
There was a council held the evening after I arrived at “Diahmon, 
as I learned from Hiram Smith and others, in which some officers were 
appointed. Ido not recollect precisely how made; but I think Ly- 
man Wight was commander-in-chief of all the Mormon forces in Da- , 
viess county. i 
. Neither of the Mr. Smiths seemed to have any command as. officers 
in the field, but seemed to give general directions. ` 
` „ [saw agreat deal o, ‘plunder and bee-stands brought into camp; and 
l’saw many.persons, for many days, taking the honey out of them; J 
understood this property and plunder were placed into the hands of 
the bishop,at ‘Diahmon, named Vincent Knight, to be divided out 
among them, as their wants might require. 

There, were a number of horses and cattle drove in; alsoy hogs haul- - 
ed in dead with the hair on; but whose they were, knownot. They 
were genérally called consecrated property. IJ think it was the day 
Gallatin was attdcked. I saw Colonel Wight start off with troops, as 
was said, to Millport; all this seemed to be done under the inspection 
of Joseph Smith, jr. Isaw Wight whenhe returned; the troops from 
Gallatin returned’ aboutt the same time; and I heard Smuth find fault 
with Wight Jor not being as resolute as to serve Millport as they had 
served Gallatin; this was remarked to me alone. 

The following named defendants were in the last expedition to Da- 
viess county: Joseph Smith, jr, Hiram Smith, Lyman Wight, Parley 
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P, Pratt, George W. Robinson,(I think,) Washington Vaorhees,(I think,) 

George W. Harris, Martin C. Alred, William Alred, (I think,) Darwin 

Chase, Alexander McRay, Ebenezer ‘Robinson, (I believe.) Edward 

Partridge, (for a few days,) Joseph W. Younger, James ‘Wp Rollins, 
(for-a few days,)and Maurice Phelps. > ~ ei om 


Lreturned into Caldwell county, and received an-order from Judge 


Higbey to. order out the militia of Caldwell, to defend. the citizens 
against mobs. - T issued that order to the different officers; but Ifound 
them very much disorganized, and I inquired the-reason why:. They 


answered, they cared nothing for their commissions; that the organi- , 


zation of the Danite band had taken all power out of their hands. 
Under the order, considerable men turned out, but were not regularly 
enrolled. i a Pig 
On the day before the battle with Captain Bogart, there was a coun- 
eil held in Far West, in which Patten was appointed commander.in- 


chief of all the horse he could raise in ' Caldwell county. I inquired 


(inasmuch as Į was commanding colonel of the militia. of the county) ' 


how this was to be. President Smith told me that, if it reduced-mny 
command to ten men, J must be satisfied with'it. So I went home; and 
retiréd to bed early. Next morning. about sunrising,.1 heard of ithe 


battle. Joseph Smith, jr, Lyman Wight, and perhaps some others, ` 


(who, I think, were not in the battle,) went to meet those with the 
aveunded. The following named defendants J saw in the troop, return 
fiom the fight with Bogart: Parley P; Pratt, Caleb Baldwin, (I think,) 
and Norman.Shearer, F we 

On the eveninpthat the_militia arrived near Far West, I got into 
town, having beén to hiūyt them that day to confer with them. „When 
{arrived into town, with about one hundred men, I found them on foot. 
. T saw other Mormon forces, formed in single Ime, in the brush, in a po- 
sition to receive militia, who were marching up. I went down, and 
learned from Mr. Pomeroy, of Ray county, that they were militia; and 
I told him they need not come up to fight, we wanted to settle'the mat- 
ter without fighting. And, for fear of a collision between the two 


forces, 1 ordered the Mormons, formed in the brush, toretreat. . At this ` 


time, Joseph Smith, jr., rode up and upbraided me for such an order, 
and told me it should not bedone. He then ordered the men to stand, 
and talked harshly to me, charging me with cowardice. I knew it would 


not do to oppose his wishes, and returned home. He went and took , 


command of the forces which I had with me that day,and which 1 had 
dismounted and formed as above stated; and he marched them down to 
the other line of Mormons, who were formed to receive the militia, * It 
was generally believed by all in Far West, for several days previous to 
their arrival, that the militia were coming out, and that the forces, when 
they arrived, were militia. a ee 
Along through the week that the fight was had with Bogart, it 
was a general understanding, given out by Joseph Smith, jy:, that he 
‘ealculated to fight any forces who should. come against them, whether 
militia or mob; and, if they pushed them too tight, they would march 
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through Jefferson city; or the calculation was, that they would push 
the wap4o thal eflect, >  : A. a 
L-habe hemd Jogeph Smith, jr. say that he believed Mahomet was a, 
good map; that the Koran was nota true thing, but the world belied 
‘Mahomat, as: they had belied him, and that Mahomet was a true pro- ` > 
het. Va ie Bes ` : wa r g oe ¥ 
Pie general teachings of the presidency, were, that the kingdom 
they wele-setting up Was a demporalus well as a spiritual kingdom; that 
it was tlie little stone spyken of by Daniel. Until lately, we teachings 
of the church appeared to be péyceable, and thatthe kingdom was ta. 
be set up peaceably; but lately-a dillerent idea has been adyvanced— 
4hat the time had coue when this kingdom was to be setup by torcible 
mneuns, if necessitry. : ; <a . 
.  . dt was taught, that the time had come when the ‘riches of the Gen- 
tiles were 10 be consecrated to the true Israel. This ‘thing of taking 
property was considered’ a fufillment of the above prophecy, ‘The 
preachers who were sent out to preach their doctrines were instructed 
todirect their Gonverts to come up to Zion—meaning tlis upper part of 
S Missonrh - +. 200 6 ta 
I think the evening the militia-arrived, Smith had a dispasition nat to 
fight them—from: what, I could understand, more on account of their 
numbers than their characters. i ; 
'Jheard it said, (but whether it wasin the council, where Patten was 
chosen ‘commander-in-chiel, cr where J donot 1edolléet,) but 1 beard it 
stated, l think by Joseph Smith, jr., that the milija was -4 mob, and 
that'the State of Missouri was a mob—or words to that effect, ', (reese 
i When opposing President Smith, at "Diahmon,’ above referred to, 
nbout ‘the plandermg of property, he remarked, 1, was impossible so - 
many people could subsist there, without resorting to something of | 
‘that kinds: ; ; | : ve 
., Aiterwe came in from ’Diahmon to Far West, from the last expedi- 
tion to Daviess, Joseph Smith, jr., said he intended to hoist a new flag, 
or sjaidand, on the square in Far West, on which he intended. to write 
“Religion aside, and Iree toleration to all religions, and tq-all people 
that. would flock toit; and:that he believed thuusunds in the surroun- 
‘ding county would flock to it, and give him force suiiicient to accom- 
*  plish his designs in maintaining his flag and in eariying on the wars 
he moming that } marched to Far West, to meet the militia to con- 
fer with them, as above relerred to, Joseph Smiih, jr made a speech to 
the troops who were called together, in which he said: ‘J hat the troops 
which were gathering through the country were a damned mob; that ke 
had tried to please them long enough; that we had tried to keep the law 
Jong enough; Lut,as to keeping the law of Missouri any longer, he did 
not intind to uy to do so, ‘Lhat the whole State was a mob set; and 
thatyil they came to fight hil, he would play hell with their applecarts. 
He told. his people that they heretofore had the character ol fighting 
like devils; ay a now fight like angels, for angels could whip 


devils. 


-` was to have the supreme rule, an 
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culties the course they were pursuing would likely get them’ into; the 
‘reply was, by a numberof them, that, as the citizens had all fled, there 
-would be none to prove it by but themselves, and they could sweat a 
they pleased in the matter. These, 1 bélieve were of the Danite or- 
der, And I understood from them that they could swear each other 
clear, if it should become necessary. While at *Diahmon, I heard a 
conversation about having commenced the war, and l’expressed doubts 
as to their being able to get along with it in the community. ‘In that 


conversation, while many were present, I heard Lyman Wight say, 


that the sword had now been drawn, and should: not be sheathed until 


While in Daviess, on the last expedition, I mentioned the great diffi- 


he had marched to De Witt, in Caryoil county, into Jackson county, and . 


into many other places in the State, and swore that he was able to ae~ 
complish it. While the last expedition was in progress in Daviess 
county, a portion of the trodps returned to Far West, and was para~ 
ded in the square before Sidney Rigdon’s house. Rigdon addressed 
them in a cheering and encouraging manner in the coursé they were 


pursuing. He held in his hand a letter from Joseph Smith, jrin Davi > 


ess county, in which, he said, there was a profound secret, and the boys 


_ who were present were sentaway. The letter, as near as I recollect. 


ity was as follows: ‘That our enemies were now delivered into our 
hinds, and that we should have: victory over them in every instalce. 
The letter stated that, in the name of Jesus Christ, he knew this by. 
the spirit of prophecy.. : 

Since the return from Daviess, Joseph Smith, jr., told me, in refer- 
ence to his plans, that if the citizens of Richmond and surrounding 
country rose and went out there to fight them, that he intended to have 
men to slip in behind them, and Jay waste the county, and burn their 
houses. In the council in Far West, a few days before the militia came 
‘out, I recollect, in making oie ieee for-the--war, the presidency 

that their war office, or head-quarters, 
was to be at ’Diahmon, where, Joseph Smith, jr., said they could 
have all necessary preparations to carry on the war ina warlike 
manner; and they were to have gone in a day or two to take their 
seats. 

At the time Joseph Smith, jr.,and myself, were under guard at Far 
West, he manilested a great disposition to converse about our difficul 
ties,and said he heard | had turned against him; and proposed to me 
the idea of hanging together, and not testifying against each other; 
and if we suffer, all suffer together. I felt myself awkwardly situated, 
as I had heard there wasa combination of the Danites against me. 
J told him I would testify to nothing but the truth, let it fall on whom 
it would. : E 

And further this deponent saith not. | ; 

G. M. HINKLE. 


( 


William Splawn, a witness produced, sworn and examined for the 
‘State, deposeth and sajth, (he js a citizen of Daviess county:) J wag at 
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Eli Bagley’s, in, Daviess county, when an-armed company of men, 
about ten or twelve innumber, came there. James H. Rollins and Jes- 
se-D, Hunter,’two.of the.defendants; were of the company that came 
to Bagley’s. They inquired, who I was,'and if I wasof a mob charac- ' 
ter; ahd lèarñed that Jewas tiot and let me alone, They inquired ior 
John Raglin, and said they heard he was a mob character, and had-gone 
for men to fight them; and that if they got-their eyes on him, they would 
take his life, and that he had better keep out of thew way. na 
To be positive that- Hunter was' of the company, I will: not; but I 
have . little: or no doubt of ity from his appearance, This was on 
Saturday; after I learned that Gallatin was burn! the ‘Thursday Be- 
fore, and during the time that the Mormon troops were in - Daviess 
eounty. teins ad 
And further this deponent saith not. a SA o iy 
; WILLIAM SPLAWN, 
i r i i 
Thomas M. Odle, 4 witness for the-State, produced, sworn and exam- 
ined,‘deposeth and saith: On, the Saturday after Gallatin was burnt, 
an armed company of twelye men rode up to Mr, Raglin’s house, iu 
Daviess county, where I resided. They inquired for John Raglin, I 
told them where he had gone. They said their object was to drive the 
mob from the county, and that I must go. lreplied that I-could not; that 
lhad no way to get off, and.tha, my family were barefooted. They 
replied, that made no difference; I must go; and said ife] was not gone 
by next morning’s sun-ristng they would take my life. ‘They told Mrs. 
Raglin she must put out; that there she could not stay, and-that Rag- 
lin"had better never show himself there; that they would take his life 
if they ever set their eyes onhim. „Next morning, by the assistance of 
friends, we did start; leaving most of our property there. Since thën 
` Ihave returned,and found the houses burnt, and the property gones 
consisting of household stuff, and twenty-nine bee-gums. ‘The compa- 
ny above mentioned inquired for gums, and got down and took one 
gum from the house, belonging to one Josiah Littlefield. They further 
said, that they had been driven as longas they were a going to; that 
they had got strong enough now to defend themselves; that they in- 
tended to do it by the-sword; that they wereat the defiance of any set 
of men that could come against them; and that they now intended to 
make it a war of extermination. 
The following of the defendants were in that company, viz: James 
H. Rollins, Jesse Dı Hunter, Darwin Chase; and I think from-his ap- 
pearance, that Maurice Phelps was thers, but may be mistaken. 
Hunter.appeared to. be captain, or commander, of the company, as 
he did‘ most of the talkizg; but most all of them, had something to: 
Sede t eee 
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And further this deponent saith not. T 
ME 

THOMAS M. > ODLE.. 
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Johň Raglin, a witness for the State, produced, sworn and examined, 
` deposeth and saith: I was in Gallatin when the Mormons made an at: _» 
tack upon it, which took place one Thursday in October. All the pers | 
sons that were there left the town; and the Mormons, as J believe, they 
were to the number of of about 150 or 200, all armed, took possession. 
- of the town; and the store and other houses were burnt, as I learned, 

that evening. i ne are j 
. And further this deponent saith not. i 


his ; 
n JOHN w RAGLIN. , 
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‘Allen Rathbun, a witness for the Staté, produced, sworn and exam: = ` 
ined, deposeth and saith: On the day before the battle with Bogärt, Ẹ 
was in Far West; and early in the morning Daniel Carn, one of the de-) 
fendants. here, asked me to help him grease his wagon. I did so,.and 
asked him where he was going. He said he was going’ out to Mr, Rags, 
lin’s, in Daviess county; that there were about forty bee-stands there, 
that they were going for. Directly after, I was at Morrison’s store, 

„in Far West. There was a company often or a dozen men there, with 
two or threo wagons. l heard Mr. Huntingdon ask for brimstone. 
Some of the company said they had two pounds. Huntingdon an- 
swered that would do. Mr. Hunter, of the defendants, here gave the: 
word of command, and they marched off—Mr. Daniel -Carn, with his 
wagon with them. Late that evening, I saw Mr. Carn’s wagon at hiss 
grocery door, in Far West. I saw Carn and Huntingdon unloadingit.; 
Yt was loaded with one bee-gum, and honsehold stuff, consisting of 
beds, or bed clothes, kinder tied up; also there were onions in the wag- 
on. Mr. Carn, that evening, remarked, that there would be in, that 
night, a considerable number of sheep and cattle; and further tematik- 
ed, that `t looked to him sometimes that ıt was not right to take plun-, 
der, but that it was according to the directions of. Joseph Smith jr ; 

; and that was the reason why he did it. The next morning liaw aiton= 
siderable number of sheep on the square in Far West—near about one; 
hundred. I then left Far West, and returned home, {in the east part. 
of Caldwell county,) having been summoned to Far West by my mili- 
tia captain, but performed nomilitary duties while there. - 


ALLEN RATHBUN. 
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And further this deponent saith not. * 
j 


Jeremiah Myers, a witness for the State, produced, sworn and exam- 
ined, deposeth and saith: I was ii the last expedition to Daviess cpun- 
ty; being summoned from my home, (in the east part of Caldwell 
eounty,) by my militia officer, to go to Fa: West, where I was told we 
had to march to Daviess; and didso. I think it was the third, day.af- 
ter our arrival at ‘Diahmon that Captam Fearnaught’s company, of i 

' about one hundred men, started out; and not until we got near to 'Gàl- 
latin did I learn where they were going. I was then told there was a 
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moo in Gallatin, and that we were going to disperse them. When in 
about half a mile of Gallatin, we formed, and rushed into town witha 
huzzah. I saw only two men running; others said there. were about 
fifteen. We gathered ‘up around the store, and’some went in, halloo- 
ing to “bring them out here;’? supposing there were men in the house. 


\ : 
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About this time, myself and another man returned to camp at *Diah- | 


mon. Thatevening I saw store goods at the bishop’s store; and was 
informed by Mahlon Johnson, one of the company to Gallatin, that 
the goods taken from the store in Gallatin were the goods I saw depos- 
ited-at the: bishop’s store; they were called and considered consecra- 
ted property; and that they were to be dealt out by the bishop to those 
who stood in need. A 

I saw parties going out and coming in while in camp, but saw no 
‘property come into our camp; but 1 saw a pen of cattle, which were 
called buffalo. i e 

The following of the défendants were in the last expedition to Da- 
viesst Joseph Smith, jra Lyman Wight, (who resides in ’Diahmon,) 
Washington Voorhees, Ebenezer Page, Francis Higbey, Daniel Carn, 
James H. Rollins, and Maurice Phelps, 1 think was there. _ 

I never saw Lyman Wight in command during thissexpedition. 
My camp was half a mile from Wight’s; and I staid pretty constantly 
about my own camp. I do not recollect that) was in any other ex- 
pedition than the one to Gallatin. i i 

There was some property brought into *Diahmon by the Mormons 
as theirown: this was not deposited with the bishop, but they took it 
themselves. 

And further this deponent saith not. . 

JEREMIAH MYERS, . 


[At this stage of the examination, the following named defendants;- ; 
James Newberry and Sylvester Hewlett, were brought to the bar of 
the court, and put upon their trial for the offences alleged against the 
other defendants; and time being allowed them to procure counsel, 
they informed the court that they were ready to appear by themselves 
and their counsel, John R. Williams, Esq. ‘The examination then pro- 
gressed;] 


Andrew J. Job, a witness for the State, produced, sworn, and exam- 
ined, deposeth and saith: While the Mormon troops were in Daviess 
county, in the last expedition, 1 was taken prisoner by Captain Fear- 
naught, (as he was called,) who, I have since learned, was a Mr. Patten. 
While they were getting me into Diahmon about midnight, I passed on 
between Millport and that place, and counted ten houses on fire. 
James H. Rollins, Ebenezer Page, James M. Henderson, Alanson 
Ripley, and Sidney Tanner, wore of the company that took me pris- 
oner. s . : s 
‘When the houses were burning, 1 heard Ebenezer Page say that the 
mob were burning their own houses, and would lay 1t on the Mormons, 
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I observed it was curious they should burn their own houses: he replied, 
it was, but they were doingso. ` . oo’ 
I arrived at’?Diahmon that night a prisoner, and was detained there 
until next morning about daybreak, when I, Ira Glaze, and. William 
Bone, who were also taken prisoners, were turned ‘loose by Lyman 
Wight, and told, that he would give us-four hours to leave the county; 
and if they caught us after that time, we should not live any longer. 
Before we left, I heard Lyman Wight say-—Come, boys, feed your hor- 
ses, and get your breakfast; we must try and scatter the mob, # ! 
“After [left 7Diahmon, I went to my step-mother’s, and made efforts to 
get out of the county. After the Mormons surrendered at ’Diahmon 
to the militia, I went with my step-mother to ’Diahinon, to hunt for 
her property, which had been left at the house-when she moved, and 
which was missing on her retura--such as beds, bed-clothing, knives 
and forks,a trunk, &c. On examination, we found at the houseof Ly- 
man Wight, and upon his bedstead, a feather bed, which I kuew to be 
the one left by her at the time she fled from the Mormons. ~I knew the 
bed from its appearance; the tick was striped and pieced at the end, and 


the stripes of the piece turned crosswise; also, we found in Wight’s ` 


house a set of knives and forks, whichI knew were the same left at her- 
house as above stated. My stepmother left her residence, (in two 
miles of ’Diahmon,) where she left the above articles, on Wednesday 
before I was taken prisoner, which was-on the Sunday night alter; 
and when at ’Diahmon, the night I was aprisoner, I slept on that same 
bed, as L believed it to be, at one Sloan’s, as I understood his name to 
be. When my step-mother left her home near ’Diahmon, where the 
above articles were left, she went into the lower. part of Daviess; to 
which place I went when turned loose as a prisoner. My father’s 
name is. Robert Job. 

And further this deponent saith not. 


. his - 
ANDREW J. > JOB. 
. mark. 

Freeburn H. Gardner, a witness on behalf of the State, produced, 
sworn, and examined, deposeth and saith: Iwas pressed to go in the 
expedition against Captain Bogart, and went part of the-way, as far 
as to Bragg’s place, about seven miles from Bogart’s camp. While 
there, I heard D. Patten, who was called Captain Fearnaughty lectur- 
ing the troops; heard him direct his men how to shoot—to bring their 
guns ap on a rise to their object, „and hold their breath, and fire; arid 
generally they would make a deadly shoot; and that those they were 
a going to fight should ‘not be able to hurt them; that their pieces 
should be elevated too high, or held too low. 

When calledon that night to go, I was informed by the man .who 
` game for me that the gbject was to disperse a mob down.at Crooked 
River, { proceeded no'further than to Bragg’s place. I left, and re- 
turned home. ° 
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” The following named defendanis were in the expedition against Bo- 

art, viz: Darwin Chase,ashe told me. Washington Voorhees was not 
in the expedition;,he stated he had no horse to ride; and that if I would 
not gd, hé wished to get my horse to ride, that he might go. I replied, 
if the horse went, | must go with it; he answered, I might have his gun, 
(as'I had none,) but that he would rather go himself; I took his gun, 
and joined the company as above. 


And further this deponent saith not. ee 

` i is 
FREEBURN S. H4 GARDNER, 

mark, 


Burr Riggs, a witness for the State, produced, sworn, and examin- 
ed, deposeth and saith: In the latter part of June last, immediately 
after the witness and Cowdrey left Far West, J: fell into company 
with Joseph Smith, jra and Geo. W. Robinson. Jos. Smith, jr., said 
there were certain men using their influence against: the proceedings 
ef the presidency. and if they'were suffered to go on they would do 
gteatinjury. And Smith told Robinson, the first man he heard speak- 
ing against the presidency, and against their proceedings, he must tie 
him up‘and give him thirty-nine lashes; and if that would not do, give 
him thirty-nine more, until he was sorry for what he had said; and 
Robinson said he would do it. : s 

About the latter part of July, I heard Sidney Rigdon say, Wm. W. 
Phelps and Dr: Williams, and he strongly suspected John Corrill, were 
using their influence against the presidency of the church; and further 
said, Gorrill and Phelps were men of great influence in the country, 
and their influence must be put down. 

I did not go out (with the troops) in the late expedition to Daviess; 
but my team was pressed. Four or five days after the Mormon troops 


had gone out, I learned that one of my horses was sick, and that J had. 


better go out and attend to him. I went out to *Diahmon, and got 
there in the evening; remained there that night, and returned to Far 
West next morning. While in *Diahmon 1 saw a great deal of plunder 
brought in, consisting of beds and bed-clothes; I also saw one clock, 
and I saw 36 head of. cattle drove in, and put into a pen. All the 
above property was called consecrated property; and I heard John L. 
Butler, one of the Mormons who was engaged in assisting to drive the 
cattle in, say that they had taken the cattle from the citizens of the 
Grindstone Fork; and said he had made a valuable expedition. Į saw 
Ebenezer Robinson there, who hada gun-barrel in his hand. I asked 
hint where he got it, and he told me that the evening before he had set 
a barn on fire, atid that he heard: the gyn go ““while-the house was 
burning, and he went back and got the barrel out of the ruitis of the 
bari. ‘ 

The following of the defendants were in the last expedition to Da- 
viess: Joseph Smith, jr., Hiram Smith, Lyman Wight; I think Amasa 
Lyman was not there; George W. Robinson was there, Alanson 
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Riply was there; John Bucharman was not there; Jacob Gates, 1 think, 
was there; Geo. W. Harris was there ; Jesse D. Hunter and Geo. Grant 
were there; Elijah Newman went out when I did, and, I think, returned 
next morning. There were some families going to ’Diahmon, and 
Newman went as oné- of a guard, to guard them out. IJsauc-Morley 
was not there; Thomas Rich was there and returned while the Mormon 
troops were in Daviess, with an express from Captain Pearnaught to 
Sidney Rigdon, for some wagons, to move off families. Alex. McRay 
was there; John S, Higbey, I think was there; Ebenezer Robinson 
was there; Edward Partridge was there, and returned in a few days; I 
think Silas Manard was not there, Daniel Carn was there, I think; Wm. 
Whitmore was not out; Sylvester Hulett, I thmk, was in Far West 
during the expedition. Two or three days before the surrender of the 


Mormons to the militia at Far West, I heard Jos. Smith, jr., say-that the > 


sword was now unsheathed, and should not again be sheathed until he 
could go through these United States, and live in any county he pleas- 
ed, peaceably. I heard this fiom him, also, before the last expedition 
to Daviess, when Gallatin and Millport were burnt as well as after- 
wards,’ and I heard it on several occasions. Iniever heard Jos. Smith, 
jr. say that he would disobey the laws of the country. The following 
of the defendants were in the expidition against Bogart: P, P. Pratt, 
Darwin Chase, and Norman Shearer; lsaas Morley, I think, was not 
titere; Joseph W. Younger was not there. 

While the last expedition was going on in Daviess, there was a 
meeting in Far West, in which Mr. Sidney Rigdon presided. There 
were present about 60 or 100 men; a guard was put around the house, 
and one was placed at the door. Mr. Rigdon said that the last man 
had runaway from Far West that was a going to; that the next man 
who started, he should be pursued and brought back, dead or alive. 
This was put to vote, and agreed to, without any one objecting-to it. 
He further said, that one man had slipped his wind yesterday, and had 
been thrown aside into the brush for the buzzards to pick, and the 
first man who lisped it should die. ry ge ea 

At this meeting companies were choséri, some to procure wood for 
the town, and some to procure meal for the army at Sir West, and, 
nlsoy for the families of those who were in, the expedition. to Daviess; 
and one company for spies. Sidney Rigdon said that these companies 
were necessary, and appointed men as heads of the companies, to make 
them up. Rigdon furtherstated, at this meeting, that the enemy were 
in their hands, and that they should prevail. He-gave instructions to 
the spy company that they should go out to Richmond and sutrounding 
country, to Jearn the movements of mobs; ahd that if they found any 
mob burning houses in Caldwell, be sure, said he, that you do the same 
thing to them. Amasa Lyman was the captain of this spy company. 
It was stated in this meeting, that the object in organizing a spy com- 
pany was to beable to guard against mobs, which they said were com- 
mg on them from all quarters. When Mr. Rigdon was instructing the 
spy company, or apparently in conversation with them, above refer- 
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red fo, [hoard it said that if they could not get rid of themob in any 
other way, they could poison them to death. At the time of this Jast 
remark I was engaged in other conversation, and did not hear all that 
conversation, When Patten was -raising-his company to. go against 
Bogart, he remarked that it (Bogart's company) was said to be militia; 
but it was nothing buta cursed mob, and that, in the name of the Lord, 
he would go and disperse them. . a o 
„And further this deponent saith not, 
; BURR RIGGS. 


Elisha Camron, a witness for the State, produced, sworn, and exam- 
ined; deposeth and saith: The day before the battle with Bogart I was 
in-Far West, and was taken prisoner. J saw Lyman Wight, and in- 
formed him that they -were raising militia in Clay county, and that 
there was no mobout. He appeared to be very angry, and said he 
would fight any body that.might come against them—that ‘he did not 
care what came.. ` 
+- My oxen that I drove with me were taken and put to work,. as-1 
was told; and I did not recover them until after the Mormons surren- 
dered to the militia. Wight, when conversing with me as above, ap- 
peared, to be friendly with me as he had been before. 

And further,this deponent saith not. ~ 

ELISHA CAMRON. 


ł 
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Charles Blecklty,'a witness produced, sworn, and examined for the 
State, deposéth andSaith: That, at the time when one of the houses 
at Millport was burning, Lsaw Joseph Smith, jr, Lyman Wight, Geo. 
W. Robinson, and two others, sitting on their horses Jooking at the 
burning. I also saw Mr. Turner, and a young Mr. Morin (both of 
whom lived in about half a mile of the place) there also. 

Some of the company on horseback said the citizens had commen- 
ced it.with them, and they intended to take satisfaction. Most of the 
houses at Millport had the appearance of having been burnt several 
days before. Wight told us we might get our families out of the coun- 
ty in,peace; that he,nor any person he could control, should hurt them; 
nor would they interrupt any unarmed persons. He said he had no 
desire they should leave the county, if they could live in peace. 


And further this deponent saith not. - pi 
CHARLES BLECKEEY, | 


James Cobb, a witness for the State, produced, sworn,-and examined, . 


deposeth ond saith: That at the time when one of the houses at Mill- 
pon was burning, I was there, and saw Joseph Smith, jr.. Lyman 
Wight, Geo. W. Robinson, and two others, all on liorseback, and Mr. 
Turner, and a son of Mr. Josiah Morin. The house (which was a 


-stable) had just got in a way of burning. 


And further this deponent saith not. 
‘ l JAMES COBB. 


| 
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Jesse Kelly, a witness produced, sworn, and examined for the State, 
deposeth and saith: That he is a citizen of Daviess county; that about 
four days after the burning of Gallatin and Millport, myself and Addi-, 
son Price were surrounded .in a house in Daviess county, and taken 
prisoners by a company of Mormons; they took from me three guns 
and a butcher-knife. Alexander McRay, the defendant, was. captain: 
af the company; Caleb Baldwin, another defendant, was in the compa- 
ny. The captain asked us if wa belonged to the mob, and we replied 
not; he then said.we had better join them, and come into ’Diahmon 
for protection; I replied, that I would consider of that; Mr. Price 
said to them, that he had moved his family into Livingston; the cap- 
tain then said, if we did not wish to fight, them, we must leave the 
State; for we mtend, said he, after we get possession of Daviess, to 
take Livingston; and after that, keep’ on, till we take possession of the 
whole State. , i 

The captain then asked Mr. Price if he knew whether the Governor 
would be up or not; ‘Price answered, he did not know; the captain 
then remarked he wished he would come up, that his scalp he would 
rather haveg than any other man’s, There were thirty or forty arm 
men in this company, and, after carrying us about four miles on to- 
wards ’Diahmon, they released us, telling us we must leave the county 
immediately; and if we did not want to fight them, we must leave the 
State immediately, for the State they intendedto have. They said it 
was the mob who had plundered and burnt their own houses in. Da- 
viess, and then laid it on the Mormons; a number of the company 
had something to say, pretty much to the same import with what was 
sud by the captain. 

And further this deponent saith not. JESSE KELLY. 


Addison Price, a witness in behalf of the State, produced, sworn, 
and examined, deposeth and saith: I ama citizen of Daviess county; 
thatabout four days after Millport was burnt, I was taken prisoner, 
together with Mr. Kelly, by a company of armed Mormons, near forty 
in number; they took from mea butcher-knife, bullet-moulds, and a 
bar of lead; and a butcher-Inife,and three guns (one a shot gun, and 
two rifles) from Mr, Kelly, as he has himself stated. The guns were 
taken from Mr. Kelly, after they had taken us back to Mr. Kelly’s 
house, where they found them; we having been taken prisoners about 
two miles from there. Alexander McRay, one of the defendants here, 
was captain of thatcompany,and they sometimes called him general; 
and Caleb Baldwin. was also of the company. The captain, on finding 
that I had removed my family and plunder into Livingston, asked me 
why Ididso? {informed him that, as I had understood that when 
they came to a house they would take the beds, bedding, &c. off, I mo- 
ved mine in time to save them. He advised me to go to them for 
protection, as there was obliged to be war,there, and I would have to 
tight on one side or the other. Ireplied, I did not think there would 
be wars he said there would oblige to be, and, if I did not wish to fight, 
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I must leave the State. He frequently,in making these remarks, raised 
up ‘his’ right hand, and warned me in the name of the Great God, tò 
leave the county, and that I had better leave the State. It: was:saia by 
several of the company, that, as soon as they had rid Daviéss county, 
they would have Livingston, and before they stopped, they intended to 
have the State. ° s E 
They asked me if I knew whether any one-had:gone for the Governor. 

I answered, I did not know; they said they ‘tnderstood he had been 
ent for, and was coming up into the Grand ‘fiver country, to.see what 
vas going on; they said they only hoped he would, that they intended 

to scalp him the first man, as soon as he did come, for he was nothing 

but an infernal mob himself; There was a great deal more said in the 

ay of threats. They inquired‘of mo if I knew there were any ‘mobs 
coming against-them; | answered, that I knew of none; they said that 
the whole State wasamob. Jasked them what they called themselves; | 
they answered, they were militia. After carrying us on towards Di- - 
ahmon (where they ‘said they intended to’ take us) about four miles, 
they released us. This company bore a white flag with them. 

And further this deponent saith not. 

. ADDISON PRICE. 


Samuel Kimbel, a witness on behalf of the State, produced, sworn 
and examined, deposeth and saith: That I reside near Far West, and 
was repeatedly warned, and my life threatened, if 1 did not go to Far 
West, and take up arms. About a week before the surrender of the 
Mormons to the militia, I went-to Far West; my name was*énrolled, 
and I was forbid.to lenve the town, and was paraded twice a day, and 
the roll calfed. While there, I heard Joseph Smith, jrin a speech to 
the company of perhaps two hundred under arms, say it was impossi- 
ble to please a mob; that he had applied to the Governor, and he un- 
derstood the the Governor said he could do nothing for us. He said 
that the whole State was a mob, and that the Governor was nothing 
but a mob, and if he came upon them, he would make war upon him; 
he cursed the State as a damned mob, and said that God would damn 
them; he observed that the people might think he was swearing, but , 
that the Lord would not take notice of it. TO meg 


And further this deponent saith not. . 
SAMUEL KIMBEL. | 


John Whtimer, a witness for the State, produced, sworn and exam- 
ined, deposeth and saith: About the 17th of April lust, at a meeting 
of perhaps fifteen or twenty-five, in Far West, Joseph Smith, jr., spoke 
in reference to difficulties they had, and their persecutions, é&c., in and 
out of: the church. Mr. Smith gaid he did not intend in future to have 
any process served on him, and the officer who. attempted it should die; 
that any person who spoke or acted against the presidency or- the 
charch should leave the country or die; that he would suffer no such to 

-yemain theres that they should lose their head. George W, Harris, 
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“who was there present, observed, “the head of their influence, I, sup- 
“pose.” Smith replied, Yes, he would so modify it. Mr. Rigdon then 
got up, and spoke in connection with what Mr. Smith had been saying; 
and in speaking of the head of their jnfluence, he said that he meant 
zhat ball on their shoulders, called the head, and that they should be 
followed to the ends of the earth. Mr. Rigdon further remarked, that 
he would suffer no process of law to be served on him hereafter. 

Some time in June, after Mr. Rigdon had preached his “salt sermon,” 
l held conversations with several Mormons on the subject of that ser- 
mon, and the’excitement produced by the course and conduct of the 
presidency. Among others, l conversed with Alanson Ripley. 1 spok 
of the supremacy of the laws of the land, and the nevessity of, at al 
times, being geverned by them. He replied, that as to the technieal 
niceties of the law of the land, he did notintend to régard them; that 
the kingdoni spoken of by, the prophet Daniel had been set up, and that 
it was necessary every kingdom should be governed by its own laws. 
I also conversed with George W., Robinson, on the same subject, who 
answered, (when I-spoke af being governed by the Jaws and their su- 
ptemacy,) “when God spoke he must be obeyed,’;;whether his word 
came in contact with the laws of the land or not; and that, as the 
kingdom spoken of by Daniel had been set up, its laws must be obeyed. 
l tdd him I thought it was contrary to the laws of the land 
to drive men from their homes; to which he replied, such things 
had been done of old, and that the gathering of the saints must con- 
tinue, and that-dissenters could not live among them in peace. | 

Lalso conversed with Mr. J. Smith, ir., on thissubject. I told himT\ | 
wished to allay the (then) excitement, as far asl could do it. He said 
the excitement was very high, and he did not know what would allay 
it; but remarked, he would give me his opinion, which was, that if I 
would put my property into the hands of the bishop and high council, 
to be disposed of according to.the laws of the church, he thought that 
would allay it,and that the church after a while might have confi- 
dence in me. IL replied to him, £ wished to control my own proper- 
ty. In telling Mr. Smith that I wished to be governed by the laws 
. _ -of the land, he answered, “Now, you wish to pin me down to the 
aw.” 


And further this deponent saith not. : 
JOHN WHITMER, 


~ 


James B. Turnur, a witness for the State,’ produced, sworn and ex- 
amined, deposeth and saith: ‘The day. after Millport was burnt, in the 
evening I went up to Millport in company with young Mr. Morin:, di- 
yveatly after our arrival, I saw Joseph Smith, jr., Hiram Smith, Lyman 
Wight and two others, ride up. Mr. Cobb, thé inailfider, and several 
of the Bleckleys, came up also. Cobb observed, “See what the damn- 
ed Mormons have done!” speaking of the burning. Hiram Smithask- 
ed how he knew it was the Mormons? He said they had burnt Gallatin, . 
Some of the Mormons replied, that Gallatin was burnt by the mob 
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from Platte. Cobb then remarked, that all Clay.and Ray were turning 
out to come against them. Wight or Smith, observed he did not be- 
lieve that was true. Lyman: Wight said their cause was just; he con- 
sidered they were acting on the defensive, and he would as. soon 
$0,000 should come as 500, ret Ss ‘ . 

. And further this deponent saith not. i 
g Tak JAMES B. TURNUR. 


[At this stage of the examination, Clark Hallett and Joel S. Miles 
were ‘arraigned, and having time allowed them to procure counsel, 
they informed the court they did not wish counsel, and knew of no 
witnesses that they desired; and that they were ready to progress in, 
any trial that might affect them; whereupon the trial progressed.] 


George W. Worthington, a witness on behalf of the State, produced, 
sworn and examined deposeth and saith: It was on Thursday, about 
the 18th day of October last, that Gallatin was taken by the Mormons. 
I reside in. about a‘ quarter of a mile of town. About one hundred 
Mormons, commanded by Captain Patten, as I have since learned, 
rushed into town; seven or eight of the citizens were there, who im- 
mediately fled. A portion of the Mormons (about fifty) surrounded my 
house. ` They took a horse, saddle, and bridle out of my yard, belong- 
ing to John A. Williams of Daviess county. They attempted to take 
my mare also, but ultimately agreed to let me have her; but they took 
my gun. 1 wished to know the name of the man who got it, so that 
I might get it at some future day. The Captain told me I need not ask 
for names; for they would not be given; they then all went up into town, 
‘as they said, to attend to that store; shortly after, three or four of them 
returned to my house again; and one of them was Joel S. Miles, one 
of the defendants here; they came after a Mormon girl, who was at 
my house; and they told me that, if 1 belonged to neither party, I had 
better put off, and take the best of my property with me. After they 
left, I went up into town to see after some books, notes and accounts, 
‘{had up in town; but could not get hold of them, as they had been ta- 
ken. J met with one of the company, some distance from Stolling’s 
store, who told me if I would go to Diahmon I could get them, as well 
as a coat-pattern, which had also been taken. This person advised 
me to go to’Diahmon or Far West, for protection. I turned off from 
him to return home. I looked towards the storehouse, and saw the 
smoke in the roof; and in a short time the flames burst out of the top 
of the house. 1 thought it best then for me to put.out, seeing they 
were burning. It alarmed me, and I fixed, and did start, that evening, 
leaving something like $700 worth of property in my house. After 1 
left, my house was burnt, and the property gone. Since then, I have 
seen some of my property in a vacant house in ’Diahmon; some in a 
storehouse; some in a house said to be bishop Knight’s; all in ’Diah- 
mon. These articles consisted of a clock, two glass jars, a box-coat,a 
paper of Screws, some paints, a canister of turpentine, and some planos, 
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chisels, squares, &c, These were found since the surrender of armsin ~- 
*Piahmon, by the Mormons. Isaw a number of articles also in ’Diah- 
mon, at the time I was seeking after my property, which, J believe, 
were taken from Stolling’s store, consisting of a leghorn bonnet,a cas- 
tor, screw and hinges or butts, which I knew belonged to Stollings. 1 
saw a number of articles which had been concealed under ground, 
consisting of pots, ovens,and skillets; among them a pot belonging to 
myself.’ And further this deponent saith nat. . 
GEO. W. WORTHINGTON, > 
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Joseph H. McGee, a witness for the State, produced, sworn, and 
examined, deposeth and saith: On Thursday, the 18th day of October, 
l was at Mr. Worthington’s, in Daviess county, when the Mormons 
made an attack upon Gallatin. Mrs Worthington had a pair of saddle- 
bags in my shop, (in Gallatin,) with notes and accounts in them; and 
he requested me to go up to the shop, and try to secure them. When 
J went up, the Mormons had broken open my shop, and taken them 
out; one of them had put the saddle-hags on his horse, and ł asked him 
for them. He answered, that he had authority from Captain Still to 
take them, and would not let me have them. He ‘then told me ] must 
go up to the store. 1 went along; and when I arrived there, Clark 
Hallett, one of the defendants, told him that he knew little Joe McGee; 
that there was no harm in him, and to let him. go. I was then turned 
loose. While at the store, 1 saw the Mormons taking the goods out of 
the store house, and packing many of the articles off on their, horses; 
a number of barrels and boxes were rolled out before the door. When 
these men who had goods packed before them, rode off, I heard a man, 
who remained at the store, halloo to one of them to send four wagons. 
I went down to Mr. Worthington’s; and, in returning towards the 
store again, a short time after, I saw the smoke and flames bursting 
——~4rom the roof of the store house, and three men coming out of the 
~ “house, who immediately rode off. The balance of the company had 
just previously left, except ‘two, who were at Mr. Yales’s, a citizen 
there, guarding him, 1 heard Parley Pratt order the men to take out 
the goods before the house was set on fire. I also saw Joel S. Miles 
there in the Mormon company. The following articles were taken 
out of my shop, in addition to Mr. Worthington’s saddle-bags: two 
bed-quilts, a black broadcloth coat, three pair of pantaloons, two vests, 
ù roundabout, two ‘shirts, a pair of socks, a looking-glass, a pair of 
shoes, and some trimmings—such as thread, buttons, éc., all belong- 
ing to myself; 5¢ yards of broadcloth, with trimmings; also a vest pat- 
tern and trimmings, belonging to Mr. Worthington, and 2% yards of 
cloth, and the trimmings, belonging to James Handley ; also, 34 yards of 
cloth, anda vest pattern and trimmings, belonging to Mabery Splawn; 
7 yards of jeans and trimmings belonging to Enoch Riggs; also, 4 
yards of jeans and trimmings belonging to Thomas Gilbrath; also, 4 
yards of jeans and trimmings belonging to Mr. Creekmore, and 34, 
yards of jeans and trimmings belonging to James Bleckley. i 
And further this deponent saith not. | J. H. McGEE. 


ua 


John Lockhart, a witness for the State, produced, sworn, and exam- 
ined, deposeth and saith: That he was in Bogart’s company, and was 
„oné of: the picket guard on the morning of the attack. Myself and 
the other guards were standing at the same tree, near the road, about 
a quarter of a mile from the camp; and about day-break we discovered 
men approaching us in the road. When tlie front of them got within 
about 15 or 20 steps of us, the other guard raised his gui. «I told him 
not to shoot, but to kail them. He hailed them, and ‘asked, Who 
comes there?” They replied, “a friend; but still movedon. I hailed 


the second time, and bade them to stand, I asked who was there; ` 


they answered, a friend. I asked them if they had any arms; they re- 
plied, a few. 1 told them to lay down their aris, and go off, and leave 
them; they told me to come and get them. Iagain told them to lay 
them down, and leave them; they made a noise with their guns, as if 
they were laying them down, aiid again called to‘us to cote and get 
them.’ I-could see clear enough to perceive that they had nat laid 
down their guns, as they said they had done; but had them on their 
shoulders. ‘At that time I discovered one vf the men strike the ground 
with his sword, and immediately I heard a percussion cap burst with- 
out the gun’s firing. Itold the other guard to shoot; that they had 
bursted a cap at us; and immediately I raised my gun and fired—the 


other did not shoot. ‘We tlien ran to the camp, where, in a few mo- 


ments, the Mormons arrived, and the action commenced. 
When we were placed on guard, we had express orders to hail before 
_ weshot'atany one. Thecompany we hailed in the toad was the same 
who attacked us. : 
And further this deponent saith not. 


his 
JOHN > LOCKHART. 
mark, 


Porter Yale, a witness for the State, produced, sworn, and exar- 
med, deposeth anid saith: I was at Gallatin, at my father’s, when the 
Mormons made an attack upon it and burnt it. When they surroun- 
ded my father’s house, they took two guns ~one a shot gun, and one 
rifle. In going to the door, I saw one of them taking my mare out of 
thé stable. I went over to see what he was doing; who observed “that 
it wasa pretty good mare,” and was about putting a bridle upon her. 
] told him, if she went, I would go along, (as I was determined to stick 
tomynag.) He replied, that he wanted me togo. I then caught my 
mare, and went-with the company to ’Diahmon, where they kept mo 
two or three days. There appeared to be about 100 Mormons (at 
Gullatins) and a.portion -of them [eft with me for ’Diahmon, othérs: 
were behind, comingon. Most of them had goods packed before them, 
‘on their horses, which had ‘been taken from Stollings’ store. 

Two men went on ahead for wagons; and on my way to "Diahmnon 
wè met two of ‘three wagons, which they said were going after the 
goods. I left'befoxe the Storé was set on fire; but I heard some of the 
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, company command to take all the goods out before setting the house 

on fire. eo : ‘ 
The following of the defendants were in this expedition to Gallatin; 
Ebenezer Page, Morris Phelps, and Joel $. Miles.” And the following 
of the defendants I saw at 7Diahmon, while I was there: Joseph Smith, 


jra Lyman Wight, and James H. Rollins. 


I was jn ’Diahmon three days, and during that time saw a great deal 
of plunder brought in. Companies went out every day. A great deal 
of honey was also brought in, also cattle and hogs—all which was call- 


‘ed consecrated property. I was a stranger to most of the men I saw. 


And further this deponent saith not. ae 
PORTER YALE, 


Benjamin Slade, a witness for the‘State, produced, sworn, and ex- 
amined, deposeth and saith: I was at a meeting in the.school-house in 
Far West, while the Mormon troops were in ’Diahmon, in the last ex- 
pedition, After the assembly had got into the house, a guard was pla: 
ced at thedoor, Mr. Rigdon got up, and, m a speech, said that the 
time had now come in which every man must take his part in this war, 
and that they had been running away, and leaying Caldwell county, 
and that-the last man had now left the county that, should be allowed 
todo so. A formal vote, by way of resolution, or covenant, was put 
—that, if an} man attempted to leave the county, any one of the 
company then present was to kill him, and say nothing about it, and 
throw him into the brush. When this was put to the vote, | heard no 
one vote against it.- Rigdon then called for the negative vote, and said 


he-wanted to see if any one dare vote against it. There was no nega- , 


tive vote, There was other questions put and voted dn; but I sat at 
the back part of the house, and did not distinctly hear what they 
were. Iheard Mr. Rigdon say that “yesterday a mamhad stipped 
his wind, and was thrown in the brush;” and, said he, & the man thai 
lisps it shall die,” Sever'al companies were called for, and made, up at 
this meeting—a spy, provision, and wood company, &c. 


And further this deponent saith not. . ` ' 
BENJAMIN SLADE. 


[At this stage of the examination the following defendants, om mo- 
tion of the attorneys prosecuting on behalf of the State, were dis- 
charged, there being no evidence produced agamst them, viz: Amasa 
Lyman, John Buchannan, Andrew Whitlock, Alvin G. Tippetts,. 
Jedediah Owens, Isaac-Morley, John J. Tanner, Daniel 8, Thomas, 
Elisha Edwards, Benjamin Covey, David Frampton, Henry Zabriski, 
Allen J. Stout, Sheffield Daniels, Silas Manard, Anthony Head, John 
T. Earl, Ebenezer Brown, James Newberry, Sylvester Hewlett, Chan- 
dler Halbrook, Martin Ó. Alred, and William Alred.] ` .. 


Ezra Williams, a witness on behalf of the State, produced, sworn, 
and examined, deposeth and saith: I wasim the last expedition to Da- 
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viess county, and.saw the following of the defendants there, to wit: 
Joseph Smith jr. Lyman Wight, Hiram Smith, George W. Robinson, 
Parley P. Pratt, Jacob Gates, Jesse D. Hunter, George Grant, Francis 
Higbey, Geo, Kimbel, Morris Phelps, Norman Shearer, and Lyman 
Gibbs. And the following named defendant was in the fight with Bo- 
gart, viz: Norman Shearer. : eo 

I wasin Captain Patten’s company when he took Gallatin and rob- 
bed the store. The goods were packed off (a great many of them) 
before the men, on their horses. My captain often gave me some, 
which I packed off before me, to ’Diahtnon, They were deposited in a 
house on the river bank. ; ; ; 
-, And further this deponent saith not. 


D np, 


EZRA WILLIAMS. 


Addison F, Green, a witness for the State, produced, sworn, and ex- 
amined, deposeth and saith: The following of the defendants were in 
the expedetion against Bogart, to wit: Lyman Gibbs, Norman Shearer, 
and Darwin Chase.: I saw Joseph Smith, jr., Sidney Rigdon, Lyman 
Wight, and Francis Higbey, come riding up from towards Far West, 
meeting the company who had that morning fought with Bogart. 


‘Phey met the company near the timber of Log creek in Caldwell , 


county. I was one ot. the spy company from Far West; and 
the evening before the fight Captain Bogart had taken me prison- 
erin Ray county, but released me the same evening, and told me I 
could go home; but I thought proper to remain’ with them in camp 
that night. Iwas ata meeting in Far West, the Saturday before the 
fight with Bogart, in which a spy and other companies were organized. 
1 heard Sidney Rigdon (speaking of those who would attempt to leave 
the county at that time) say,“it was the duty of any present, if they 
saw such movements, to stop the men;” and if they persisted in going, 
he said something about sending them to the other world to tell their 
hellish news, or something like this. 

The evening that I and one Pinckun were taken, prisoners (who was 
liberated when l was,) our two horses were also. f knéw of nobody 
about, who could have taken the news to Far West. 

And farther this deponent saith not. 

e l 3 A. F. GREEN. 


John Taylor, a witness on behalf of the State, produced, sworn and- 


examined, deposeth and saith: In the morning of the battle with Bo- 

rt, I was on the prairie a short time after the battle, and saw the 
homed company on their return. I saw Lyman Gibbs one of the 
defendants, in the company. This was about one and a half milefrom 
the battle ground. Gibbs had arms, and charged me pe being a mob; 


said he knew I was, &c. is 
And further this deporient saith not. JOHN $4 TAYLOR, 
s mark. 


[John Taylor lives in Ray county, néar the Caldwell line.] 


! 
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Timothy Lewis, a witness for the State, propuced, sworn, and exam- 
ined, deposeth and-saith: I was at ’Diahmon during the last expedition 
. to Daviess county. I remained in the place during the time, the Mor- 
mon troops were there. Į was outon none of their scouting parties, but 
~ saw a great deal of property and plunder brought in, which was said to 
- be consecrated property by. those who brought it m, as well as by 
others. Those who were active in plundering, said they intended to 
consecrate all the property in Daviess county, and take the county to 
themselves. They said there was no law in this State, but that.a law 
was.abeut to be established by a higher “Power, to be given ny revela- 
tiqn. : ae Pe el = 
“The following of the defendants were in the expedition to Daviess 
county: Alanson Ripley, : David Peitigrew, and Joseph W. Younger. 
Alanson Ripley resides in ’Diahmon, and is a surveyor, I saw -him 
surveying, but did not sée him take up arms, 5, * 
And further this deponent saith not. , a . bis 
. TIMOTHY p4 LEWIS. 


, mark.: . 
[Clark Hallett, one of the defendants, at this stage of ihé examina- 
tion asked the court to assign him counsel, he not being able to employ 
counsel: wheretipon the court assigned Messrs. Rees, Doniphan, aad 


Williams, as counsel. ] 


Patrick Lynch, a witness for the State, produced, sworn and exam- 
ined, deposeth and saith: I was liying in Gallatin, a clerk in Stolling’s 
store, when the Mormons took that place, which was about the middle 
of October Jast. When the Mormons hed approached to within fifty 
or one hundred yards Of the storehouse, I leit, having first locked the 
door, and deposited the key inmy pocket., I ran. into the brush, be- 
tween one hundred and, two hundred yards of the storehouse, where 
I saw them taking the goods from the house; some were packed off on 
horses; and after that, when near half a mile off, 1 saw wagons, appa- 
rently loaded, which I believed to be goods from the store. I have 


found a, number of articles taken from the store ‘in *Diahmony since - 


the surrender of arms there by the Mormons—such as tin-ware, paint- 
ed muslin, a piece of bleached domestic, a piece of brown cloth, a 
lady’s cloak, three pair of scales, and a part of two sets of weights, a 
ledger and three day-books, and the netes of hand to the amount’ of 
perhaps $300, were taken from the store. The books have not been 
recovered, but the notes I found in the house df Bishop Knight, at Di- 
ahmon, in the possession of his wife, except such notes as were on 
Mormons; these we have not recovered. In about three hours:after 
the Mormons took Gallatin, I returned, and found the store-house 
burnt. ‘The post office and treasurer’s office were kept inthe store- 
house, and ‘the records, papers éc., belonging to each were either: ta- 
eon off by: the- Mormons ow consumed hy thedires? sie cot annan 

- And fyrther-this‘deponent saith nota’ «oi PADRICK, AXNOH.: ` 

10 


16 


- [At this point, the attorneys for the State informed the courtthat 
they had closed the testimony on behalf-of the State with the under- 
standing (which was agreed to by.the defendants’ counsel) that after 
thé testimony: on behalf of the defendants is closed, the State ‘shall bè 
at liberty ta introduce John Riggs,.Perry Keyes, John Grigg, and Jo- 
seph Free, witnesses on behalf of the State, if they should make their 
_appeararice ator before thattime. > Spd 
v The:gourt infornied the prisoners that it would now praceed to take 
‘their examination without oath:in relation to the offence charged; and 
the said defendants declined making any. statement. The court then 
proceeded to the examination of witnesses for the defendants, to wit:] 


. Malinda Porter, x.witness for the defendants, produced, sworn, and 
examined deposeth and saith: Ihave..been living‘ in the family of Ly- 
man Wight for the last two years, as:an inmate of the family. On 
Monday.night of the arrival of ihe Mormon troops at .’Diahmon, in 
the last.expedition to. Daviess, I was at Lyman Wight’s house; he 
was not absent from.the house that night; his wife was sick, and a 
guard was placed around ‘his house that night. Lyman Wight has two 
feather-beds, and one of them was taken away by an old lady, who, I 
was told, was a Mrs. Morgan, and who claimed it as hers. Of the 
' bod taken away, the tick was striped, and. pieced at one end; the 
stripes of the piece were crosswise. This bed has been in the family 
ever since [ have lived in it, There were also some knives and forks 
taken from the house at the same time, and by the same person, which 
were the'property of Lyman Wight; and three glass tumblers were 
also-taken from his: house, which was his property. During all the 
time that the Mormon troops were in ’Diatimon, Colonel Wight re- 
mained in ’Diahmon, and was not out in any scouting party. 


And further this deponent saith not. 
i i MALINDA PORTER. 


< Delia F. Pine, a witness for the defendants, produced, sworn, and - 
examined; deposeth: and saith: I have been living in Lyman Wight’s 
family sincethe 5th of July last, and was at his house when the Mor- 
thon, troops arrived ‘at ’Diahmon, in the last expedition tó Daviess. 
‘That night Lyman Wight remained at home all night. There was a 
bed in‘Wight’s house, belonging to him, whist’ was pieced at. the.end, 
and which has, ‘since the surrender of -the Mormons, been claimed and 
.takety off by a woman, said to be a Widow Morgan; also, she claimed 
and todk some spoons, knives, and forks, which I knew were the pro- 
perty-of Wight. I at no time have seen property at his house which 
did dot belong to him. Lyman Wight never left "Diahmon during the 
‘stay of the ‘Mormon troops there, in the last expedition, which was 
during the: whole time troops were'in Daviess. And during the time 
they Were in Daviess, I do not think Mr. Wight was out ot my sight, 
at.any time, more than ah hour. It was Wednesday, before the snow 
fell, { think, that the Mormon troops arrived in ’Diahmon, and they 


e Pt os 
Bone 


staid in Daviess about a week. From the time the Mormon’ troops 
returned: from ?Diahmon to Far West, (who had'been in Daviess during 
the snow-storm, and among whom I saw Joseph and Hiram Smith,) 


. Lyman Wight never was out of *Diahmon, until he went with the ’Di- 


ahon troops to Far Wést, the day before the Mormon troops, as I un- 
derstood, surrendered to ‘the militia; this last fact I am certain of. 
Mr. Wight’s stable was in sight of his dwelling-house, and he kept his | 
horse-there, and his saddle in'the house; and during the stay of the 
Far West troops, as above, L am sure he.did not saddle his horse, or 
ride, for I should have seen him had:he done so. . 
And further this deponent saith not. 


Nancy Rigdon, a witnéss on behalf of.the defendants, produced, 
sworn, and examined, deposeth and saith: I, have heard Sampson Av- 
ard say that he would swear to alie to accomplish an object; that he 
had told many a lie, and would do so again. When George W. Robin- 
son went to Daviess, during „the last expedition, he went after the 
troops had left Far West, and returned after some and before others< 


had returned. Isaw Mr. Robinson when he returned, and he had no .. | 
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clock withitim, nor have I seen any clock about the-house, which was 1 


brought from Daviess county. In the morning of the Bight with Bo-. 
gart, { heard my: futher, Sidney Rigdon, say that Captain Patten’s com- 
pany had, gone down the, night'before to see about a mob. He- was 
apprized ot their going at the time of their going; but I knew nothing 
of it tul that morning, when a ‘messenger came to my father’s, and in- 
formed him, that there had been a fight. My father then started to 
meet the company, and to see those who were wounded. 
And further this’ deponent saith not. 
NANCY RIGDON. 


Jonathan W. Barlow, a witness for the defendants, produced, sworn, 
and examined, deposeth and saith: I was at Joseph Smith, jr’s. house 
the morning alter the battle with Captain Bogart. A messenger, (na- 
nied, I think, Mr. Emmett,) came early 1h the morning alter Smith, 
from Captain Patten, saying that Patten was wounded, and wished to 
see Smith. I caught Joseph Smith and Lyman Wighvs. horses, who 
gtarted off together. (On cross-examination.) I did the feeding, wa- 
tering of horses, cutting of wood, &c., about ‘the place of Joseph 
Smith, jr.; and on that evening (the evening before Bogart’s.battle} 
I was absent from the house on that business perhaps half an hour,and 
finished about dark. I was in the. house from that time through -the 
night, and was not'out, that 1 remember of—at least not 1onger than 
to go a few paces for a pail of water. Joseph Smith, jr., and Lyman 
Wight, were both in the house all the time, and were not abgéat, that” 
night, that I know of; and had they been absent before bed-time ling-— 
enough to have gone to the square up in town, I should, most likely 
-have knownit; and I don’t believe they were. They went to bed bo- 


o DELIA F- PINE, ` 


i 


| 
146- 


fore I did; and when I went to bed, I passed through their room, 
where they werey and thìs was about 9 o'clock, o1 perhaps a little Ja- 
ter, I heard no talking tror passing ‘through, thë'house that night; had 


h 


there beer any, I should most likely have heard ite ~ Pog 
And further this deponent saith not. ©.’ a ee 
KG nae aT o. JONATHAN W., BARLOW.. 


Thorit Parsonsa witness on behalf of the defendants, produced, 
` sworn, and examined, deposeth and saith: I was living in Caldwell coun- 


ty at the time of the battle with Captain Bogart, on the’ head ofthe" 
east fork of Log creek, and about five or ‘six miles from. the battle- 
ground, On the day before the fight, between 1 ànd 3 9’clock in the’ 


evening, a-company of twenty-tliree, mostly armed men, came to my 
house; they inquired my n@me,and told me:I must go away—that { 
must leave that place. I asked them where I should'go; they answered 
that was my own lookout, and that I must leave there by next day 
night.’ They were strangers, all to me; but I have seen thé man singe 
who had the command of them, and now think that it was Captain Bo- 
/gart,as he looks like the man, having learned his name since. ` They 
- further stated to mèy; that if they got the forces from Clinton coun- 
they expected, they would give Far West thunder and !ihtning be- 
- fore the next day night. All that was saia tó ine, was sent immediate- 
ly to Par West. I think that Lieut. Cook ‘was also of the company, 
and was.ordered by the captain to go in and look forguns. [told hint 
I had none, and he said he would take my word for it. 


And further this’ deponent saith not. ve st 
' - _ THORIT PARSONS. 


Ezra Chipman, a witness forthe defendants, produced, sworn,’ and 
examined, deposeth and saith: I was at Lyman Wight’s house, sick, du- 
ring the late expedition to Daviess county. Lyman Wight was not out 
of? Diahmon:on any expedition, nor did he command any company du- 
ring the stay of the Mormons at’ Diahmonvnor was he out of the town, 
to my recollection, during ‘that time; had he‘been, I think I should: 
most likely have known it. I sawa bed taken from Lyman .Wight’y 
house, after ‘the surrender of arms by the Mormons at ’Diahtnon, and 
* elaiined by the old lady who took it; the same bed Isaw at Wight’s, 
before the coming'of the Mormotis to’Diahmon. - During the stay of 
thé Mormon troops at *Diahmon, in the last expedition to Daviess, ] am 
certain that Wight was aot out of Diahmon half an hour at one time, 
for I think Isaw-him within every halfhour at one time. 

And further tins deponent saith not. | 

Ss AS a) EZRA CHIPMAN, 


| Ariaid irga witness on’ behalf of the deferidants, produced, 
sWorttdid-exaniiied, depósetkand baith: $ was al’ thé House'ét Thorit 
Paygong, in Caldwell-colinty, bh'tHe"da} before the battle -with! Bogart: 
and'a company of! tvmed-inén’ (abbut twenty orlupwards} Came-therd 
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and, after asking me gomething about my faith, they ordered, me to 


that was our „lookout, , L do not know any of this company; they.talk- 
ed something of giving Far West thunder and lightning béfore the 
next day night; they inquired for guns;,and one, who seemed to com- 
mand,the company, said, “we must make ,haste to _go—Gilliam is 
to camp west of, Far West to-night, and we must join him.” 
And further deponent gaith not., s 
oe a ARZA JUDD, Jr.- 


‘At this stage of the examinatign, - the deferidants by their counsel, 
informed’ the court that they,had clgsed the examination of their wit- 
nesses, The following witness was then produced as rebutting tésti- 
mony on behalf of the. State, to-wit:] . 


Asa Cook, a, witness for, the State, „produced, sworn and examined, 
deposeth and saith: That, on the day before the battle with Bogart, I 
was in the edge of Caldwell; but heard no man, nor did I myself, or- 


der Thorit Parsons, or any other man, away {rom his home; I met with, 
aman, in the road in Caldwell county, going towards Far West, who 


said'he was a Mormon. [told him to. tell his leaders when he arrived 
at.far West, that we were no mob, but militia, acting under General 
Atchison’s order. After this man left us, myself and two others, who 
constituted my company, turned across the.prairie to the timber on the 
head waters of Log creek, and, at a house in the edge of the timber, 
I met with anumber of Capt. Bogart’s company, to which I belonged; 
and I heard Mr. Lockhart, one of the company, inquire (I think,) 
where Parsons ‘lived; and | .understood the answer to be, from the 
man of the house, that he lived lower down the creek. I never heard 
Capt. Bogart say any thing to this man, like ordering him off. Capt. 
Bogart had learned that he might probably-be attacked that night, and 
he was outon the edge of. Caldwell, to.discover if the Mormons were 
making any movements indicating an intention to attack him. 

There, was a. conversation (at the house, aboye referred to,) between 
John Lockhart and the man of the house,.of a-rough character, in re- 
lation to Parsons, as. understood it, but did not distinctly learn any 
thing said. Iam Lieutenant,of the company, and-there were.no, or- 
ders.given, nor was it understood that any member of the company 
was authorized, to order any citizens to leave their homes. , 

And further this deponent saith note — l , o, 

. ASA COOK. 

At. this point, the testimony on both sides closed, and the court be- 

ing satisfied that there is no probable cause for charging a portion of 


- said prisoners, with the offences alieged against them, to. wit:, King 


Follet, Benj. Jones, Geo. W, Morris; Elijah Newman, Moses Clawson 
and Daniel Shearer, they are accordingly discharged. co 
On motion of the circuit alforney, and it-appearing to the, satisfac- 


„leave, Mr, Parsons asked where should we go; and they answered | 


kaf 


150 

È ka 
tion of the court, that' the. offences herein before named have been 
- committed; and that'there is probable cause’to beliéve that said piison- 
ers-are guilty therédf: that is to say there is probable cause to'believe 
‘that Joseph Smith, jr, Lyman Wight, Hiram Smith, Alex. McRay and 
Caleb Baldwin, are ‘guilty of overt acts of Treason in Daviess county, 
(and for wanit of a jail in Daviess cotinty,) said prisoners are commit- 
„ted to the jail in Olay county’ to answer the charge aforesaid, in’ the 
county of Daviess, on the first Thursday in March next, It further 
appearing that overt acts of Treason have been committed in Cald- 
well county, and there being probable cause to believe Sidney Rigdon 
guilty thereof, the said Sidney Rigdon’ (for want of a sufficient jail in 
Caldwell county) is committed tà the-jail in Clay coùnty’ to answer 
' said charge in Caldwell county, on the first Monday after the fourth 
"Monday in March next. It further appearing that the murdér of 
Moses Rowland, has been perpetrated mm the county of Ray, and that 
there is probable cause to believe that Parley P. Pratt, Norman Shearer, 
Darwin Chase, Lyman Gibbs and Maurice Phelps, are guilty thereof, 
, They are therefore committed to the Ray county jail, to.answer said 
‘ charge, on the second Monday in March next.’ It ‘furthey appearing 
that the offences of Arson, Burglary, Robbery, and' Larceny, have 
been committed in Daviess county, and there being probable cause to 
believe George W. Robingon, Alanson Ripley, Washington Voorheés, 
Sidney Tanner, Jacob Gates, Jos. Hunter, Geo. Grant, Thos. Rich, 
'Jóhn' S. Higbey, Ebenezer Page, Ebenezer Robinson, James M. Hen- 
derson, David Petugrew, Edward Partridge, Francis Higbey, Geo. 
Kemble, Jos. W. Younger, Daniel Carn, James H. Rawlins, Lemuel 
Bent, Jonathan Dunham, Joel S. Miles and Clark Hallett, are guilty. 
ihereof, and the last mentioned offences bailable, it is ordered that said 
defendants severally enter into a recognizance for their appearance on 
* the first day of the next term of the Daviess circuit court, to be hol- 
. den onthe first ‘Thursday after the fourth Monday ‘in March next, 
each inthe sum of $500, with secnrity for the like aniount, except 
George W. Robinson and Edward Partridge, who-are required to give 
bail in the sum of $1,000 each, with gcod security ‘for the like amount; 
ahd also Daniel Carn, who is required to give bail in the sum of $750, 
with good aoe aes the 'like‘aniount: Whereupon Edward Par- 
tridge, George W: Robinson, Jucob Gates, Sidney Tanner,’ Washing- 
tot Voorhees, James H. Rawlins, William Whitmari and Joseph W. 
Younger, severally entered into recognizance as requested. The other 
defendants being unable to give sufficient bail, are committed to the 

jail in Ray county-—there bemg no sufficient jail in Daviess county. 

i ` AUSTIN A. KING. 

i Judge 5th Judicial Circuit. 
As Judge of the fifth Judicial Circuit, in the State of Missouri, and 
sitting as a court of inquiry against thé above named defendants for 
the several offences of Treason against the State; Murder, Burglary, 
‘Arson, Robbery and Larceny, I certify that the several witnesses 


~ 161, s 

herein before examined, were severally sworn by me according to law, 
and their examination taken by me, in the presence of the prisoners, 
and reduced to writing under my direction, and signed by said. wit- 
nesses respectively, after the same was read over to them, and that 
said examination was commenced by rne on the 12th day of Novem- 
ber A. D., 1838, and er 
herein before stated, on the 29th of the same month.. 

a : , AUSTIN A, KING, Judge Sze. 


` ’ Sh og ot i Vine, Shas OE Me oe SON 
Norz.—By the Statute of Missouri, ifthe examining court should be of opinion from 
the*évidence, that an offence, as charged, Had*bedh committed, “and that there was 


nded, and the prisoners disposed of by me, as 


a 


probable ground to charge the prisoner therewith, it is the duty of the court to commit - 


or bind the prisoner dyer, ta the next, court; at which time the chargé is to be investiga- _ 


ted by a grand jury, =; r 


The above prisoners wore subsequently indicted as charged above. 
0. H. Searcy to General Clark. 


, Gen. Cranx:—I think you havé now all the testimony. Col. Price 


informed me, that yourard aud himself transcribed tlie testimony of W. 


W, Phelps and Reed Peck. If any is wanting, it is Jolin Cleminson’s, ' 


but I think I transcribed that in the book you took down ‘with you. 


Below Igive you a list of the witnesses, in the order they were exam- 


ined—if the testimony of any are lacking, I will transcribe it for you. 
I remain, respectfully, Bi ota ha 
d k Yours, SlCr, j ia 


te f l _ 0. H. SEARCY. 
List of witnesses for the Slate, 


‘ 
v 


Sampson Avard, Wyatt Cravens, Gen. Atchison’s order, Nehemiah 
Odle, Capt. Samuel Bogart, Mautice Phelps, John Corrill, Robert Snod- 
grass, George Walton, George M. Hinkle, James C. Owens, Nathaniel 


Carr, Abner Scovell, John. Cleminson, Reed Peck, James C. Owens, > 


re-examined, William Splawa, Thomas M, Odle, Jolin: Raglin, Allen 
Rathbun, Jeremiah Myers, Andrew J. Job, Freéburn H. Gardner, Burr 


Riggs, Elisha Camron, Charles Bleckley, Jamies Cobb, Jesse Kelly, - 


Addison Price, Samuel Kimbel, Wm. W. Phelps, John Whiting, James 
B. Turnur, George W. Worthington, Joseph H.'McGeé, Jolin Lock- 
‘hart, Porter Yale, Benjamin Sladu,’ Ezra Williams, Addison F. Green, 


John Taylor, Timothy Lewis'and Patrick Lynch. ` 
Witnesses for the Defendants. 


* 


‘Malinda Porter, Delia F» Pine, Nancy Rigdon, Jonathan 'W. Barlow, 
Thorit Parsons, Ezra Chipman and Arza Judd, jr. ` : 


_ Rebutting testimony for the State: 
Asa Cook, 2 
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00O CERTIFICATES. « 


, In -compliance’with ‘the instruction of the joint cominittee, the Sec- 

retary of State addressed to-the clerks of the circuit courts of the 

countiés‘of Boohe, Caldwell, Daviess and Ray, the following letter: 

a -Orrter o SECRETARY or Srare, City of Jefferson, ' 
Fevruary 23, 1841. > 


To the clerk of the circuit court of Boone county. 


Sin:—By a resolution of the last General Assembly, the Secretary 
of State was-required to have published, in pamphlet form, a number of 
sopies.of the evidence -taken -before the Examining Court, at Rich- 
mond, in relation to the Mormon difficulties, and such of the letters, 
orders, and correspondence on that subject, on file in this office, as 
might-be selected by a joint committee of the two Houses of the Gen- 
eral Assembly. “yy 

In the report of that committee,’ which has been made to me, they 
express the opinion that the Secretary of State should procure from the 
clerks of the circuit courts of Boone and other counties, a general 


certificate, as to i 


ist. Who of the Mormons were indicted. ' 
. 2d. For what crime., , ‘ 

3d, What was.the final disposition of said indictments. , 
__First« Whether they (the indictments) were disposed of by trial or 
dismissed; or., 3 ; 
. Second..dn any case was a trial prevented by the escape of the pris- 
oner; or the-forfeiture of his recognizance, or from any other cause. 


, -fin order, to. carry this opinion into full effect, let me request you to 


Å 


“transmit to me, at your earliest convenience, a certificate embracing in 


full the above particulars. oes 

__ As such information „will serve to render more ;clear and striking 
many of the facts, detailed- in the testimony, (whieh 1s on file in this 
office,) and will thereby assist in clearing the aspersions which are now 
sò industriously circulated against our State, in consequence of: these 
disturbances, I trust that you will loose no time in preparing your cer- 


„tificate for publication, which, it is desirable, should be made at a period 


as early as possible. =... 
I am, very respectfully, 
Your obedient servant, 
JAMES L. MINOR, 
Secretary of State. 


hi 
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STATE OF MISSOURI) gg 
County of Boone | ‘ 


: 
i 


I, Roger N, Todd, Clerk.of the Boone Circuit Court, in obedience to 


a request from the Secretary of State, do hereby certify, that the fol-: 


lowing persons were indicted i the Daviess Circuit Court; forthe fol-, 
lowing crimes, and that a change of venue was granted them to the 
county of Boone, as appears from the-récords, certified from the Da- 


viess Circuit Court: - 


State of Missouri, ; 
í Indictment for obstructing process. 


Vs. 
Lyman Wight and Wm. Osburn, 


Who were ordered by the Daviess Circuit Court, to be taken by the. 


sheriff of said county, to the jail in the county of Boone, there to await 
their tria!, which said defendants were not delivered, tind this cause way 
dismissed, after remaining’ on the docket for some ‘time, the deféndants 
not appearing. TEE 


State of Missouri, Je 
K G VSe 

Jacob Gates, Hiram Smith; Thomas. Rich, Jo- 
seph Smitht jr., Lyman Wight. Robinson, 
Wm. Whiteman, Lemuel Bent, Joseph W. 
Younger, David Pettigrew, Edward Par- 
tridge, Geo. W. Robinson, Washington Voor- 
hees, Jesse D, Hunter, Jas. H. Rawlins, Sid- 
ney Tanner, David Carn, Alanson Ripley, 
Jas. Worthington, George W. Harris, ‘Alex. 
* McRay, Ebenezer Brunson, Thos. D, March, 
James Durphey, Perry Durphey, Geo. Hinkle, 
+ Arthur Morrison, Elias Highey, Parley P. 
“Pratt, Reynolds Calhoun, Vacent Knigiit, 
Geo. Morey, Daniel Carn, Caleb Baldwin, 
Ebenezer Bage, Finley Page, Rosewell- Ste- 
phens, Jabez Durphey, Moses Dailey, Benj: 

Durphey and James Whittaker. 


+ 


Indictment for treason 


From the records sent to this court, it appears that Jos. Smith Ír., 
Lyman Wight, Hiram Smith, Caleb Baldwin afd Alex.'McRay, were 
ordered to be taken by the sheriff of Daviess county tothe jail'in the 


eounty of Boone, there to await their trialyon a change of yenue from, 


- Daviess to Boone county, which was not done, and there being-no re- 
cognizance on file, in my office, against the other defendants, and this 
causé, having been continued some time on the docket, and no‘defend- 
ant appearing, was dismissed. l : 


| 


y} 154, 
State of Missouri, ' 
” P y" VS. 7 vi Fi ‘ 
Caleb Baldwin, Arthur Morrison, Elias Highey, fudiciment foe ta 


Thos. D. March; Lyman: ight, Ebenezer f 
s. Brunson, Jos, Smith{jr., Jesse D. Hünter and |: Ya 
| Parley PePraie aes RE 


D n t 
Nk 
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In this cause, the defendants, Jos, Smith, jr. Lyman Wight and Oaleb 
Baldwin, .were ordered to be removed to the jail in Boone county for 
trial, which order, however, was not complied with, and there being no 
‘recognizance on file, in my office, against the other defendants, and the 
canse after being’ continued for some, time on the docket, was dis- 

missed, pA T Sr a 


EY sats State of Missouri, i, 


oe OE ” . Ve a : a 
Jacob. Gates, Hiram Smith Thomás Rich, Jó- 
seph Smith jrs, Lyman. Wight, B. Robinson, ; 
: m, Whiteman, Lemuel Bent, Jos. Younger, : 
© David Pettigrew, Edward Partridge, Geo. a 
W. Robinson, Washington Voorhees, James Indictment for arson. 
H. Rawlins, Sidney. Tanner, David Carn, }_ 
Alanson Ripley, Jas, Worthington, Geo. W, 
., Harris, Alex. McRay, Ebenezer Brunson, |. 
F. Thos, D. March, Jas..Durphey, Parley P. 
. Pratt; Reynolds Calhoun and Jesse D. Hun- 
ter. ; 


In this cause, the defendants Joseph Smith, jr., Lyman Wight, Hi- 
ram Smith and Alex. McRay, were ordered to be removed to the jail 
in Boone county for trial, and there being no recognizance on file, in 
my office, against the other defendants, and the order for-remoying them, 

„however, wag not complied with, the cause after being continued for 
some time ou the docket, was dismissed. .  . t > 


T 


State of Missouri, i) ` : 


. Vs 
Jos. Smithy Gr, Lyman Wight, Moses Dailey, 
Joseph Younger, Perry Durphey, Ephraim 
Owens, John. Lemmon, James Whittaker, }Indictment for riot. 
Alanson Brown, James Binghai, Amos 
Tubbs, Absalom Sénichfield, Willia Alep oi.” 
tidge, George Smith and Caleb” Bald=| +>.” 
win. à 7 K : Yat $ A > ‘i ` 


A 


` The defendants, Joseph Smith, jr., Caleb Baldwin and Lyrnan Wight, 
were-ordered by the court in Daviess county,,4o be removed to the 
~ county jail m Boone for trial, and there being no recognizance on file, 


+ 


ii 


l 


i 
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in my office, against the othier\defendants, this cause was. dismissed, af- * 
ter being continued on the .docket for some. time, there being no ap- 
pearance of the defendants. e : e 


* 


k 
r 


State, of ‘Missouri, ° ) ER: T i 
Ee : a ; >, > Indictment for reveiving goods. 
oseph Smtih, Jre SS ? 
ae F x J pan ‘ a » 
Which said- defendant was`ordered by the court, to’ be removed. to 
the county of Boone for his trial, which order, however, was not com- , 
plied:with, and after having this cause continued for.somé time on the 


in 


docket, was dismissed, the defendant not appearing. 


State of Missouri, ` 
Bo th gE a Indictment for lar- 
James Worthington, Cornelius D. Lott, Joseph ©.  . cenys 

Smith, fri, and Lyman Wight. ite ; 3 


The said Lyman Wight and Joseph Smith, jr., were ordered to be 
removed to the jail in the county.of- Boone, from the county of Davie ` , 
ess, which order was not complied with, and there being no recognie 
zance.on file, in my: office, against the other defendants. the cause was 
dismissed, alter having been continued on the docket for some time, | 
there being no appearance of. the defendants. Z | 


$ i 


State of Missouri, zo | 
© VS : Inictment for i 
Party P. Pratt, Maurice’ Phelps and, Lyman - murder. 
bbs. 


t 


4 P r TN 
This cause was removed from the county of Ray to the county of 
Boone, by a change of venue, and the said defendants were removed-to 
the jail in the county of Boone, from which said jail, fhe sard Parley P. 
Pratt and Maurice Phelps made their escape, and this cause was dis- 
missed. ` ' oe - 
As to the other defendant; Lyman Gibbo he was discharged from cus- }. 
tody; and after continuing ‘this cause on the docket for some time, it 
was dismissed. ‘ ees Ad Sie 


{ 


State of Missouri, Kone ; : 
vs. > Indictment for robbery. _ 
King Follett. rs 


pi 


Thiscause was also removed to Boone county, by a change of ver- 
ue, and the defendant removed to the jail in Boone county, dnd having 
had a trial, was acquitted and discharged from custody. “ a 
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` Caleb Baldwin, Washington Voorhees, Jas. | 
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State of Missouri, ~N 

-> * VS 
Worthington, George A. Smith, Moses | . j aoe a 
>, Dailey, Wm. Aldridge, Absalom Sentch- SIndictmeat for burglary. 

field, Athos. Tubbs; Perry Durphey, Jass} `- 

Bingham, Ephraim Owens, John. Lem- 

mons, James Whittaker, Alanson Brown, 
, Jas. Wilson, Jno. Wood and A. McRay,} ee oe Sey 
Which said suit was continued for some time, and disinissed,.the de- 
jendants ‘not appearing, and no ‘recognizance ‘on file; ih my-office, 
against thems: =“ i 


‘I-do further certify, that the above and foregoing, contains a list of 
all the Mormons who were. indicted, and their cause removed to Boone 
county for trial, by a change of venue, as appears from the records of 
the Boone Circuit Court, and the disposition of each of the causes, 


abovet set forth =. ix 
ee re . In witness whereof, l-have hereunto set.my 
l hand, and affixed the sel of the Boone Cir- 
LS. . chit Court, at office,in Golumbia, on this 6th 
day of March, 1841. 


cae . ROGER N. TODD, Clerk. 


eet 


vx 
Garat, Daviess Countys Mo., March 18th, 184r. 
To Janus L. Minor, Secretary of State. 


Sim:—In compliance with your request of the 23d February, I haa- 
‘ten to lay before you a statement of, Ist., who of the Mormons were 
was the final disposition of said indictments, &c. ' 

ist. Jacob Gates, Hiram Smith, Thos. Rich, Joseph Smith, jr, Ly- 
man Wight, E. Robinson, Wm. Whiteman, Lemuel Bent, Joseph W. 
Younger, David Pettigrew, Edward Partridge, Geo. W. Robinson, 
Washington Voorhees, Jesse D. Hunter, Jas. Ha Rawlins, Sidney 
, Tanner, David Carn, Alanson Ripley, Jas. Worthington, George W., 
Hains, Alex. McRay, Zeno Brunson, Thos. D. March, .Jas. Durphey, 
Perry Durphey,Geo. Hinkle, Arthur Morrison, Elias Higbey, Parley P. 
Pratt, Reynolds Calhoun, Vincent Knight, Gede Morey, Daniel Carn, 
Caleb Baldwin, Ebenezer’Page, Finley Page, Roswell Stephens, Jabez 
Durphey, Moses Dailey, Benjamin Durphey and James Whittaker, were 


_- indicted in our Daviess circuit court, 2nd,, for what,crimes,{3rd., what 
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all indicted in our ‘court at April term, 1839, for treason, and. Jacob 
Gates, Hiram Smith, Thos. Rich, Jos. Smith, jr., Lyman Wight, B. 
Robinson, Wm. Whiteman, Lemie! Bent, Jos. W. Younger, David 
Pettigrew, Edward Partridge, Geo. W. Robinson, Washington Voor- 
hees, Jesse D. Hunter, James H. Rawlins, Sidney Tanner, David 
Garn, Alanson Ripley, James Worthington, Geo. W. Harris, Alex. ° 
McRay, Zeno Brunson, Thos. D. March, James Durphey, Parley P, 
Pratt, Geo, Hinkle, and Reynolds Calhoun were all indicted at the ~ 
same term of said court, for arson. Se re eee 

‘And Caleb Baldwin; Washington Voorhees, James. Worthington, 
real A. Smith, Moses Dailey, William Alridge, Absolom Sentchfield, 

Tubbs, Perry Durphey, James Bingham, Ephraim Owens, John 
Lemmon, James Whittaker, Alanson Brown, James. Wilson, John 
Wood, and Alexander McRay, were, all indicted for burglary ‘at the , * 
same term of said court. - \ a : 

Ani Jesse D, Hunter, Alfred Brunson, James H. Rawlins, Maurice: - 
Phelps, and Darwin Chase, were all indicted for burglary at the same 
term of our said court. > a. `» 

And Cornelius P. Lott, James Worthington, Joseph Smith, jr., and 
. Lyman Wight, were all indicted for larceny at our said court, at 
sume term. Y š 

And Arthur Morrison, Caleb Baldwin, Elias Higbey, Thomas D. 
March, Lyman: Wight, Zeno Brunson, Joseph Smith, jr., Jesse -D.Hun- 
ter and Parley P. Pratt, were all indicted for arson at the same term 
of our said court. a ere 

And Cornelius P. Lott, was indicted at the same term of our said 
court, for horse stealing; and Jos. Smith, jr., was indicted at the same 
term of our said court for receiving stolen goods. : 

And Joseph Smith, jr, Lyman Wight, Moses Dailey, Joseph W. 
Younger, Perry Durphey, Ephraim Owens, John Lemmon, James 
Whittaker, Alanson Brown, James Bingham, Amos Tubbs, Absalom, 
Sentchfield, William Alridge, George Smith, and Caleb Baldwin, were 
indicted for riot, at the same term:of our said court. 

And Lyman Wight and William‘Osburn, were indicted at the same 
term of said court for obstructing execution of process. 

A change of venue was granted by oup said court at said April 
term, to Jos. Smith, jr. Lyman Wight, Hiram Smith, Caleb Baldwin 
and Alex. McRay, in all the foregoing cases in which théy are parties, * 
to the circuit court of Boone county, in this State, the said last named 
- defendants being in the custody of the sheriff of Daviess county, who 

was commanded by our said court to convey the said defendants to ihe 
jail of said county of Boone, and the said sheriff returned the several 
orders of commitment into our said court, at the next ensuing term 
thereof, witli.a certificate of the escape of said Joseph Smithy jte, Ly- 
man Wight, Hiram Smith, Caleb Baldwin and Alex. McRay, endorsed 
_ theteon . “And writs of:capias" were issued-againstall the -other.défen~ 
dantsin the foregding indictments, itnmediately after the finding of: the 
„sume and they. were all: returned; dta.thenext sueceddipg-termiof our ~ ` 
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said court without any'setVice, none of the aforesaid defendants being : 
found in the county of Daviess, and thesaid cauigés were all eniitinued 
until thenext succeeding December term; .1889, at, which time a nalle! 
prosequi wag entered in each of tlie above causes, éxcept those inwhich 
a change of venue as aforesaid were taken. , a rn 
The following Hefendants were recognized by the. Hon. AustinA, 
King. sitting as 4 committing court, in the town of Richmorid in. Ray! 
county, in November and December, 1838; for their appearance at the 
April term, 1839, of the Daviess circuit court, to answer charges of 
` arson; burglary, robbery and larceny, which recognizindes were ull for- 
feited,at said’April term, of Daviess’ €ireuit court, to wit: William . 
Whiteman, Sidney Tanner, Alanson ‘Riply, Dániel Carn, Thomas ° 
Rich, James. H. Rawlins, Edward Partridge, Jesse D. Hunter, Wash- 
- ington Voorhees; David Pettigrew, Ebenezer Robinson, Lemuel Bent, 
Jacob Gates, Geo. W. Robinson and Jos. W. Younger, a 
The following defendants were recognized before John Wright and 
t Blijah Foley, two justices of the péace in and for Daviess county on , 
the 18th September, 1838, for their appearance at the circuit éourt‘of 
said county, next ta be holden, then and there to answer to a charge 
af riot, which recognizances were all. forfeited-at April term, of Da-” 
yiess cirenit court, 1839, to wit: Alanson Riply, Geo. A. Smith, Moses 
Dailey, Wm. Alridge, Absalom Sentehfield, Amos Tubbs, Perry Dur- 
phey, James Bingham, Joseph W, Younger, Ephraim Owens, John 
Lemmon, James-Whittaker and Alanson Brown. ann 
The following defendants, Henry H. Belt, Henry: Johnson, Ali Bag- 
ly; Jas. Wilson, Jokin Wood, and: Henry Almstead, were. recognized 
by Philip Covington, a Justice of the Peace, within and for ‘Daviess 
county, on the 29th September, 1838, for their appearance at the next 
‘ term of .our Daviess Circuit Court, to answer a charge for misdemean- 
ors, Which recognizances were all forfeited at the April term, 1839, ot 
our said court: - . “hoe r 
LymanWight wasvrecognized by John Wright and Elisha Poley, two 
Justices of the Peace as aforesaid, on the 18th day of Sept. 1838, for 
his appearance at the next Circuit Gourt of the county of Daviess, ta 
answer to two several indictments to be -preférred: to the.Grand Jury 
' agdinst him, said Wight, who appeared: in discharge of said reéogni 
vance, he being in,custody of thé sheriff, and‘ brought into Court under 
a charge of Treason, as:before stated. ° a 
Jos. Smith, jr. and Lyman Wight were recognized, in the county of 
Daviess on the 7th day of September, 1838, by the Hons Austin A. 
King, for. their appearance at the next succeeding term of Daviess 
Circuit Court, to answer to dn indictment to be preferred to the Grand 
Jury against them fora misdemeanor, who bothappeared in discharge 
of this recognizance, they being in custody of the sheriff, on a. charga 
of Treason as above stated. i ' oboo a 
All of the: aboye forfeited recognizance, were prosecuted to- final 
judgment at the Decemberyterm, 1839, of our said Daviess court, and 
executions igsuedon the ame, and they were:teturned at ‘April. term 
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1840, with neither the defendants, nor any- property of theirs found in ` 
. Daviess county- eo pectin 
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-  J,Robert Wilson, Clerk ‘of. the’ Citenit Court, within ‘and for’tlie 
Couiity-and State aforesaid, da hereby certify that all the statements 
made on the foregoing pages are trie, and have been carefully collect: ` 
ed frọmi the records of our said Court. ` er 
ma - In. testimony whereof, I have hereunto set my 
hand, with my private seal affixed, there being 
L. S.S >. no official seal yet provided, at Gallatin, ‘the 
18th day of March, A. D,, 1844. ‘ 
o nal ‘ ROBERT WILSON, Clerk. 
. There append :certain testimony, which is on file iti this office, taken 
before John Wright, and Elijah Foley, Justices of the peace, setting as 
a Committing Court on the 18th of September, 1838,in Daviess cbun- 
ty, and said testimony committed -to writing by the late Hon. Th- 
C. Burch, then Circuit Attorney: in this Judicial Circuit, which is as fol- 
dows, to wit: © -a Lo. os Sa 
Examination of Alanson Ripley, Georgo A. Smith, Moses Dailey, 
William .Alridge, Absalom. Sentchfield, Amos Tubbs, Perry Durphey, 
James Bingham, Joseph W. Younger, Ephraim Owens, John Leminon, 
James Whittaker and Alanson Brown, taken beforeus, John Wiight‘and 
‘Elijah, Foley, two justices of the peace, within and for the county of 
Daviess, in the State of Missotifi,‘on the 18th day of September,-1838, 
upon a charge of having upon the 8th day’ of August,’ 1838, at said 
county of Daviess, with others unlawfully assembled, and surrounded ` ‘ 
the house of Adam ‘Black,and-blocked up the doors of the dwelling a 
house of said Black, and threatened the life of said Blacks and other 
citizens of said county of Daviess. | co, i 
Adam Black, of lawful age, beitig produced sworh and exatninéd as _ 
a.witness on the part of the State, deposeth and “saitht that in’ the | 
morning between nine‘and ten o'clock, Lyman Wight and - somè 
of the above named gentlemen and othersyamounting to about 17, well 
armed, came in about ten steps of his door, and calléd him to come out 
to the fence. He refuséd going out, and invited them to get down, 
and come to the house. They refused alighting, saying they had 
not time. Lyman Wight'said he had come to see the withess, that he 
had some talk for him; he then went-out to him, and he said they had | 
come to see the witness, to get him to sign an obligation, binding him, 
‘said witness, to do them justice as justice of the peace; witness refused ` 
to do.so, and told: him that if his oath and the laws of the country ‘did. 
not bind him, a written obligation would be no more. binding, and told 
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“him if he,or his company had been injured in'any way, he, the witness, 
would issug process, and britig the offenders to justice. ; Something 
may have passed between: witness and said Wight, before witness 
made the last mentioned remark, but ir any: thing was said: witness 
does not remember what it was, at present; said Wight replied that 
they had-been mobbed away from the:poll books.on Monday before, 
` and prevented from‘using their republican, privileges of voting, and 
- that his life.had‘been threatened, and he did ‘not:intend’standing it any: 
` longer, he intended having’ satisfaction for „the manner in, which his 
people:had been treated., Here something passed that is not particu. 
‘larly recollectedsby the witness,- and -said. Wight said-that William 
` Bowman had threatened to cut his throat from ear to ear. The wit- | 
ness, asked him. for hig authory and he refiised: to give it, hut.said it was 
arespectable man, > ‘Witness then told him if he was afraid of his life, 
and would make oath of it, he would: have Mr. Bowman brought for- 
ward, and dealt with-according’'to Jaw. He yeplied he was afraid af 
no mati, and would not make oath that he was afraid of any man; wit- 
ness told him tf he would not, he could do nothing for him in that ease: 
“At same time.in the conversation, when said Wight sas complaining 
of-the-treatment of his-people at the election; witness told him that 
his people. were the first to raise a deadly weapon, and that he-consid- 
ered, them as much to blame ds others. He disputed it-and called 
- on some of his.men that’ were present and proved the. reverse—he 
thinks Hervey Olmstead, and is confident that John L. Butler stated 
that it'was not ag witness stated. > CEE pen wee 
. Witness then stated that Esquire-Coyington and himself had been 
' gonsulted, and had concluded to bring up.all the offenders at the elec- 
dion, and have. them tried, but, thought it advisable to defer it for a few 
days,,until the.excitement was allayed.. At that time, or about then, 
said ‘Wight replied, that he did not intend to be. tried by the civil au- 
thority, he intended having satisfaction for the way they had been 
treated by the force of arms—he intended having blood for the blood 
his people had spilled at the election—that he had once tried: the civil 
authority in Jackson county, and that they had lost about $100,000, 
and that he did not,intend to try the civil authority any more: that 
Gov. Dunklin had issued his Proclamation yery favorably towards 
them, but had not complied with it, and he did not intend to try the 
Government any longer: that they were able to defend themselves, and 
Sntended to have their rights. . Before this, witness had tald said Wight, 
‘that the Governor was bound to protect them. Said Wight said he 
could not pul:confidence in our Governor at this time, and referred to 
him as being at the head of the mob in Jackson county; he also said 
he-wouldlove to have a pull at the Governor, or disregarded him. 


| Witness thinks, the first he took, as the expression of a threat. -Some 
(] 


time in the conversation,,, witness asked said Wight why he wanted 
` + him: more than any, one:else,in the ¡county to siga an obligation? He 
said-he-intended;to: go.ta-all the civiland imilitdry.oficérs inthe. county, 
and they-allishould sign.a siniila dbligation; ands :that :thosd Iwho:did 
not do it should ke shot down or cut off. 


< 


. you impeach us.with lying,” Witness replied he was not impeaching 


~ 


, cause of their.coming was-that they had heard, that two or threo of 
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` About this time a writing was drawn from some of their pockets, 
and some.of them remarked it was not,worth-while ta be losing time, 
about it, and handed it tọ. witness, who refused. to take, it, saying he . 


would not. sign their obligation, but then said he would takeit and read.’ , 


it, if-it woutd be.any satisfaction to them, and took it and went into 
the house and handed it'to Mr. Ripley, who read-it over, and witness 
said he could not sign any such obligation, Some. words then passéd,, 
not recollected at this time, and-they left the witness’s house, Saying 
they wer.going to: see Captain Bowman, Col. Peniston, and others, and 
that they should sign. that obligation, When they pot on their horses, 


witness said, gentlemen, I don’t want.you to go off and say that Ire- ` 


{used to issue you civil process. Cornelius Lott: turned.on his horse,. 
and one or two of the others saying, * You black son of 4 bitch, don’t 


them with lyirig, but only requesting them not to lie. - “He replied; * you 
mob, you black sén-.of a bitch, shut your head, or I'll cut it off, or take 
your head.” ‘Witness then told them to put off, that he did not believe 
in being iusulted in. his own house in that manner, and. they went off 


muttering something that witness did not understand.. They said oi) ” 


their meni had been killed at the.election, and that they. had heard tha 
amob of about 30 men were'to be at withess’s house that day. ` Wit-.. 
ness replied to Mr. Wight, that he knew better, thathe was‘at the elec- 
tion himself late in the evening after the aflray was over. Witness 
asked him who told him there was.to be a mob at his house, and. he 
replied he did not know, but it was a respectable man. They remain- 
ed absent about half an kour, and. returned with about 154 men, 
from the best information witness:could obtain, and approached wit- 
ness’s house, and surrounded it, and blocked up.his doors.. A Mr. 
Avard, who came in foremost, asked if witness was at home. Witness 
replied he was. Avard then stepped obliquely to witness, drew a 
piece of paper out of his pocket, and said, we, have come to be plain 
with you, the only alternative is for you to sign this obligation; and wit-| 
ness refused to do it. He then said if witness refused to do it, he 
would cut him down, or shoot, him down. - Witness told him it was 
an unlawful and unjust request. He then said, we believe, from words 
that have dropped from your lips heretofore, that you are in a mob , 
against us. At that time, Mr. Wight or Mr. Avard, or some other-one 
asked him, if he knew Mr. Smith? He replied that he did not, but 
would like to know the gentlemen, and if he was there he would like to 
seehim. Smith was then introduced to him. He said to him, Smith, 
that he would like for him to take a seat and have a conversation with 
him, he would, like to knowvhis-object in surrounding his house witli an 
armed force of men in thatmanner. Smith said they had come merely 
for the purpose of getting witness to sign an obligation, and a consid- 
erable argument ensued between them about the propriety, of witness 
signing the obligation. Witness told him he could sign no such obliga- 
tion; that it ti an unjust and unlawful act of theirs to ajtempt Jo com- 
1 | 


t 
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pel him to do so; that he was at their'service, they could'sacrifice him, 
ordo as they thought proper, bat*he would sigu-no such obligation; 
that they: hat him surroutided with an armed force, and he was desti- 
tute of arms. At that time Mr. Shìth, Mr. Avard, and he thinks Ly- 
man Wight, put their. hands to. their swords, ‘and said, withess could 
have theinswords. He replied he had ho use for them, that they’could 
Keep them.’ They’ still urged him to sign“their ‘obligation. ’ He still 
refused, and called on them as christians, and said if they were thè lat: 
ter day saints they: must ‘be christians, aiid said. ‘their naking ot him 
an unjust retest; and that they were’ not-bound in’any. hanner-to in- 
terrupt the citizens of Daviess county, and requestéd a list-of all their 
names. They then said'they were willing for witfiess to draw an ‘in- 
strument of his owh, and they would then-come into an obligation, with - 
himfand witness,seeing the situation of his fanily, told them he would 
give them ah obligation wader his hand, if it would be of any satisfac- 
tion'to them, and-told them he would give them a certificate to’ nbout 
the following'effeet: -° °° A w oF 
tJ; Adam Black a justice of the peace, within'and'for Daviess county. 


~' do hereby certify that Į will support the constitution ‘of this State, and 


of the U. States, and will support no mob, that [am not‘attached to 
any mob, and will not attach myself to any such pedple. Some or 
the company seemed to think it was sufficient, but it was objected to 
by others, and witness said, if it would be more satisfactory, he would 
* add another sentence to it, as follows: “That I will not molest the 
peeple called Mormons, and they’ will not’ molest me” or, * if they 
Will not molest me.” He'signed, and handed it to them arid they ap- 
peared to be satisfied with it; they then said, Dr. Avard speaking: 
Now we are going down to see the Col.’ of your county,’ Col. Penis- 
ton and Capt. Bowman; and will soon settle the business with them, 
and‘said a common excuse would not let them ‘off, they must make 
“some great acknowlédgment for theif threats, and if they did not, they 
would take their lives or shoot them down, or could shoot thém down. 
- Dre Avard shid he could shoot’a mah who would Torsigi that obliga- 
tion, or thdt Would oppose him, or be in a mob against him, and, 
drink his heart's blood.: Witness said to Avard, you must be of a šav: 
age nature; and he replied he was, that he was an old Virginian, that 
it was hys disposition and he could not help it. Witness then asked’ 
Mr. Smith, if hé protected Dr. Avard in his savage dispositioh, or if: 
-he possessed ‘such a heart? he ‘eplied no. Whe they wete athis . 
hduse’ the second time they ‘repeated that they’ would go through the 
county, ard compel every officer, civil and’ militdry, to sign a similar 
paper’ or that they should sign’ that paper. mis 
‘Questionédby Moses Dailey, one of the defendants. Do you recol- 
lect seding me at your house that day, orat dny other time? * 
“Answer. Ido not. °° * os i i 
Question, by same. “Do you recollect ever to have seen me on the 
north‘side of the Grand River) = *, § i ve 
Answer. Í do not.- ' 
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The examination then adjourned till ten o'clock tomorrow morning. 
-P, S. The defendants appeared before said Court, on the following 
morning, and voluntarily proposed to enter into recognizance, and 
were recognized accordingly, without prosecuting the examination any 
further, ; aoe: to ase ` i 
The writer of, this was present during the whole proceedings. 


ate ie 
STATE OF MISSOURI, Mee 
County of Daviess. » SS. ; 

I, Robert Wilsons Clerk of the Cirenit Court, of the County afore- 
shid, do hereby-certify that the above and foregoing is a true copy af 
the testimony, which it purports to be, now on'file in my office. 

mh In, testimony whereof, I have hereunto set my ' 
. hand, with fly private seal affixed, there being 
L. S. * no official seal yet” provided, at Gallatin, the 
18th day of March, A. D., 1841. 
ROBERT WILSON, Clerk. 
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STATE OF MISSOURI) gg. 
County of Caldwell, S s 


Be it remembered, that from the records and papers on file in the 
Caldwell Circuit Court, it appears, that' Sidney Rigdon was committed 
+ to jall, on a charge of treason against the State—committed in Cald- 
well county—lor want of a jail in Caldwell county, he was sent to the’ ° 
jal in Clay county. It farther appears, from the recognizance on-file, 
that he was admitted to bail on habeas corpus, by a Justice of the 
Clay county Court. That afterwards, at the Caldwell Circuit Court. * 
Mareh term, 1839, said Rigdon was indicted for treason—he failed to 
_‘ppear, and his recognizance was forfeited. Said Rigdon, and his bail 
- Wt T State, nad no other steps have been taken, as appears from the 
Era reor L 
RA 


memea af 


\ A In testimony whereof, | have hereunto set my 
$ hand, and affixed the seal of said Court, at 
A S. office, this, the 19th day of March, A. D., 
> 1841, ° . 
p Se ELLIOTT ROBERTS, Clerk, ` 


NotH-No certificate has been received from Ray county. ~ 


OrrIcE or SECRETARY or STATE, 
\ : City of Jefferson, 
\ 
1, James. Minor, Secretary of State, of the State of Missouri, do “+ 
wereby certh that the foregoing sheets contain trae and correct copies =, 
f the evi ehe, orders, letters, &e., from the papers filed in this office,  ' 
| \ JAS. L. MINOR, Secretary of State. 
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« LL, Manner of creating contracts. 
« JIT. Interpretation of contracts. 
« JV. Unlawful contracts. 
«o V., Extinction of contracts. 
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TITLE I. 
NATURE OF A CONTRACT. 


Chapter I. Definition. 
e IT, Parties. 
« LTT. Consent. 
Gi IV. Object. 
t F. Consideration. 


CHAPTER I. 
DEFINITION. 


Section 1340. Contract, what. 
s 1341. Essential elements of contract. 


Sec. 1340. A contract is an agreement to do or not to do a 
certain thing. 

Sec. 1341. It is essential to the existence of a contract that 
there should be: 
Parties capable of contracting. 
Their consent. 
A lawful object; and, 
4. A sufficient cause or consideration. 
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PARTIES. 
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Section 1345. Who may contract. 
s 1346. Minors, etc. 
£ 1347. Ldenti ification of parties necessary. 
cé 1348. When contract for benefit of third person, 
may be enforced. 


Sec. 1345. All persons are capable of contracting, except 
minors, persons of mopoune mind, and persons deprived of civil 
rights. 

Sec, 1346. Minors and persons of unsound mind have only 
a capacity as is defined by Part I., of Division One of this 

ode. 

Sec. 1347. It is essential to the validity of a contract, not 
only that the parties should not exist, but that it should be pos- 
sible to identify them. 

Sec. 1348. A contract, made expressly for the benefit of a 
third person, may be enforced by ‘him at any time before the 
parties thereto rescind it. 


CHAPTER III. 


CONSENT. 


Section 1354. Essentials of consent 
.“ * 7355, Consent, when vordable. 
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Section 1356. Apparent consent when not free. 

ce 1357- When deemed to have becn obtained by fraud, 
ete. 

te 1358. Duress, what. 

Ke 1359. Menace, what. 

s£ 1360. Fraud, actual or constructive. 

s: 1361. sictual fraud, what. 

“& £362. Constructive fraud, what. 

fe 1363. Actual fraud a question of fact. 

e 1364. Undue influence, whai. 

c 1365. Mistake, what, 

Ec 1366. Mistake of fact. 

& 1367. Mistake of law. 

i 1368. Wistake of foreign laws. 

e 71369. Mutuality of consent. ` 


ec 1370. Communication of consent. 
ae 1371. Mode of communicating acceptance of proposal. 


£372. When communication deemed complete. 
e 1373. Acceptance by performance of conditions. 


ee 137-4. cleceptance must be absolute. 

c 1375. Revocation af proposal. 

& 1376. Levocation, how made. 

“ 1377. Ratification of contract void for want of con- 
sent. 

a 1378. Assumption of obligation by acceptance of ben- 
efits. 


Sec. 1354. The consent of the parties to a contract must be: 

I1. Free. 

2, Mutual; and, 

3. Communicated by each to the other. 

Sec. 1355. A consent which is not free is nevertheless not 
absolutely void, but may be rescinded by the parties in the 
mariner prescribed by the Chapter on Rescission. 

Sec. 1356. An apparent consent is not real or free when 
obtained through: 

x. Duress. 

2. Menace. 

3. Fraud. 

4. Undue influence; or, 

5. Mistake. . 

Sec. 1357. Consent is deemed to have been obtained through 
one of the causes mentioned in the last section only when it 
would not have been given had such cause not existed. 

Sec. 1358. Duress consists in: 

x. Unlawful confinement of the person of the party, or of 
the husband or wife of such party, or of an ancestor, descend- 
ant, or adopted child of stich party, husband or wife. 

2. Unlawful detention of the’ property of any such pe- 
son; OF, 
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3. Confinement of such person, lawful in form, but fraudu-’ 
‘lently obtained, or fraudulently made unjustly harrassing or 
oppressive. 

Sec. 1359. Menace consists in a threat: 

1. Of such duress as is specified in Subdivisions 1 and 3, of 
the last section. 

2. Of tnlawful and violent injury to the person or property 
a any such person, as is specified in the last section; or, 

Of injury to the character of any such person. 

Ee 1360. Fraud is either actual or constructive. 

Sec. 1361. Actual fraud, within the meaning of this Chapter, 
consists in any of the following acts, committed by a party to 
the contract, or with his connivance, with intent to deceive an- 
other party thereto, or to induce him to enter into the contract: 

1. The suggestion, as a fact, of that which is not true by 
one who does not believe it to be true. 

2, The positive assertion, in a manner not warranted by 
the information of the person making it, of that which is not 
trie, though he believes it to. be true. 

3. The suppression of that which is true, by one having 
knowledge or belief of the fact. 

4. A promise made without any intention of performing 
it: or, 

5. Any other att fitted to deceive. 

Sec. 1362. Constructive fraud consists: 

1. In any breach of duty which, without an actually fraudu- 
lent intent, gains an advantage to the person in fault, or any 
one claiming under him, by misleading another to his preju- 
dice, or to the prejudice of any one claiming under him; or, 

2. In any such act or omission as the law especially declares 
to be fraudulent, without respect to actual fraud. 

Sec. 1363. Actual fraud is always a question of fact. 

Sec. 1364. Undue influence consists: 

1. In the use, by one in whom a confidence is reposed by. 
another, or who holds a real or apparent authority over him, 
of such confidence or authority for the purpose of obtaining an 
ma advantage over him. 

. In taking an unfair advantage of another’s weakness of 
cand or, 

3 In taking a grossly oppressive and an unfair advantage 
of another’s necessities or distress. 

Sec. 1365. Mistake may be either of fact or law. 

Sec. 1366. Mistake of factis a mistake, not caused by the 
neglect of a legal duty on the part of the person making the 
mistake, and consisting in: 

t. An unconscious ignorance or forgetfulness of a fact, past 
or present, material to the contract; or, 

2. Belief in the present existence of a thing material to the 
Contract, ‘which does not exist, or in the past existence of such 
a thing, ‘which has not existed. 


- 
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Sec. 1367. Mistake of law constitutes a mistake, within the 
meaning of this Article, only when it arises from: 

x. A misapprehension of the law by all parties, all suppos- 
ing that they knew and understood it, and all making substan- 
tially the same mistake as to the law; or, 

2. A misapprehension of the law by one party, of which the 
others are aware at the time of contracting, but which they do 
not rectify. 

Sec. 1368. Mistake of foreign laws is a mistake of fact. 


Sec. 1369. Consent is not mutual, unless the parties all 
agree upon the same thing in the same sense. But in certain 
cases defined by the Chapter on Interpretation, they are to be 
deemed so to agree without regard to the fact. 

Sec. 1370. Consent can be communicated with effect only 
by some act or omission of the party contracting, by which he 
intends to communicate it, or which necessarily tends to such: 
communication. 

Sec. 1371. Ifa proposal prescribes any conditions concern- 
ing the communication of its acceptance, the proposer is not 
bound unless they are conformed to; but in other cases any 
reasonable and usual mode may be adopted. 

Sec. 1372. Consent is deemed to be fully communicated 
between the parties as soon as the party accepting a proposal 
has put his acceptance in the course of transmission to the 
proposer, in conformity to the last section, 

Sec. 1373. Performance of the conditions of a proposal. or 
the acceptance of the consideration offered with a proposal, is 
an acceptance of the proposal. 

Sec. 1374. An acceptance must be absolute and unqualitied, 
or must-include in itself an acceptance of that character which 
the proposer can separate from the rest, and which will con- 
clude the person accepting. A qualified acceptance is a new 
proposal. 

Sec. 1375. A proposal may be revoked at any time before 
its acceptance is communicated to the proposer, but not after- 
wards. 

* Sec. 1376. A proposal is revoked: 

t. By the communication of notice of revocation by the 
proposer to the other party, in the manner prescribed by Sec- 
tions 1370 and 1372, before his acceptance has been communi- 
cated to the former. 

2. By the lapse of the time prescribed in such proposal for 
its acceptance, or if no time is so prescribed, the lapse of a 
reasonable time without communication of the acceptance. 

3. By the failure of the acceptor to fulfill a condition prect- 
dent to acceptance; or, 

4. By the death or insanity of the, proposer, 


Sec. 1377. A contract which is voidable solely for want of | 


due consent may be ratified by a subsequent consent. 
Sec. 1378. A voluntary acceptance of the benefit of a trans- 
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action is equivalent to a consent to all the obligations arising 
from it, so far as the facts are known, or ought to be known, 
to the person accepting. 


CHAPTER IV. 


OBJECT OF A CONTRACT, 


Section 1355. Object, what. 
ss 1356. Reguisites of object. 
at 1387. Liuposstbility, what. 
“6 1388. When contract wholly void. 
ts 1359. When contract partially void. 


Sec, 1385. The object of a contract is the thing which it is 
agreed, on the part of the party receiving the consideration, to 
do or not to do. 

Sec, 1386. The object of the contract must be lawful when 
the contract is made, and possible and ascertainable by the 
time the contract is to be performed. 

Sec. 1387. Everything is deemed possible except that 
which is impossible in the nature of things. 

Sec. 1388. Where a contract has but a single object, ‘and 
such objectis unlawful, whether in whole or in part, or wholly 
impossible of performance, or so vaguely expressed as to be 
wholly unascertainable, the entire contract is void. 

Sec. 1389. Where a contract has several distinct objects, of 
which one at least is lawful, and one at least is unlawful, in 


whole or in part, the contract is void as to the latter and valid 
as to the rest. 


—_—— 


CHAPTER V. 


CONSIDERATION. 


Section, 1393. Good consideration, what. 
È 1394. How far legal or moral obligation is a good 
consideration. 
s £395. Consideration lawful. 
tt 1396. Efect of illegality. 


t £397. Consideration exccuted or executory. 5 

t 1398. Executory consideration. 

& 1399. How ascertained, 

s t400. Effect of impossibility of ascertaining consid- 
eration. 

“ rgor. Same. 

E ryo2. Written tnstrument presumptive evidence of 
consideration. 

T403. Burden of proof to incalidate sufficient con- 
sideration, 
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Sec. 1393. Any benefit conferred or agreed to be conferred 
upon the promisor, by any other person, to which the prom- 
isor is not lawfully entitled, or any prejudice suffered, or agreed 
to be suffered, by such person, other than such as he is at the 
time of consent lawfully bound to suffer, as an inducement to 
the promusor, is a good consideration for a promise. 

Sec. 1394. An existing legal obligation resting upon the 
promisor, or a moral obligation originating in some benefit 
conferred upon the promisor, or prejudice suffered by the 
promisee, is also a good consideration for a promise, to an ex- 
tent corresponding with the extent of the obligation, but no 
further or otherwise. 

Sec. 1395. The consideration of a contract must be lawful 
within the meaning of Section 1453. 

Sec. 1396. If any part of a single consideration for one or 
more objects, or of several considerations for a single object, 
is unlawful, the entire contract is void. 

Sec. 1397. A consideration may be executed or executory, 
in whole or in part. In so far as it is executory it is subject 
to the provisions of Chapter IV., of this Title. 

Sec. 1398. When a consideration is executory it is not in- 
dispensable that the contract shauld specify its amount or the 
means of ascertaining it. It may be left to the decision of a 
third person or regulated by any specified standard. 

Sec. 1399. When a contract does not determine the amount 
of the consideration, nor the method by which it is to be as- 
certained, or when it leaves the amount thereof to the discre- 
tion of an interested party, the consideration must be so much 
money as the object of the contract is reasonably worth. 

Sec. r400. Where a contract provides an exclusive method 
by which its consideration is to be ascertained, which method 
is on its face impossible of execution, the entire contract is 
void. 

Sec. 1401. Where a contract provides an exclusive method 
by which its consideration is to be ascertained, which method 
appears possible on its face, but in fact is, or becomes impossi- 
ble of execution, such provision only is void. 

Sec. 1402. A written instrument is presumptive evidence of 
a consideration. 

mec. 1403. The burden of showing a want of consideration 
sufficient to support an instrument lies with the party seeking 
to invalidate or avoid it. 


TITLE II. 


MANNER OF CREATING CONTRACTS. 


meson rgo7. Contracts, express or tmplied. 
r408. Express contract, what. 
ee 1409. Implied contract, what. 
é Igro. What contracts may be oral. 
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Section rgrr. Contract not in writing through fraud, may 
be enforced against fraudulent party. 
ce 1412. When contracts must be written. 
ve 1413. Effect of writing. 


s 1414. Contract in writing, takes effect when. 

e 1415. Provisions of Chapter on Transfers of real 
: property. 

“ 1416. Corporate seal, how affixed. 

ee I4r7. Provisions abolishing seals made applicable. 


Sec. 1407. A contract is either express or implied. 
Sec. 1408. An express contract is one, the terms of which 
| are stated in words. 

Sec. 1409. An implied contract is one, the existence and 
terms of which are manifested by conduct. 

Sec. 1410. All contracts may be oral, except such as are 
specially required by statute to be in writing. 

Sec. 1411. Where a contract, which is required by law to 
be in writing, is prevented from being put into writing by the 
fraud of a party thereto, any other party who is by such fraud 
led to believe that it is in writing, and acts upon such belief 
to his prejudice, may enforce it against the fraudulent party. 

Sec. 1412. The following contracts are invalid, unless the 
same, Or some note or memorandum thereof, be in writing and 
subscribed by the party to be charged, or his agent: 

1. An agreement that by its terms is not to be performed 
within a year from the making thereof. 

2. A special promise to answer for the debt, default, or 
miscarriage of another, except in the cases provided for in 
Section 2267, of this Code. 

3. An agreement made upon consideration of marriage 
other than a mutual promise to marry. 

+ An agreement for the sale of goods, chattels, or things 
in action,-at a price not less than two hundred dollars, unless 
the buyer accept or receive part of such goods, chattels, or 
the evidences, or some of them, of such things in action, or 
pay at the time some part of the purchase money; but when 
asale is made at auction, an entry by the auctioneer in his 
sale book, at the time of the sale, the price, and the names of 
the purchasers and person on whose account the sale is made, 
is a sufficient memorandum. 

5. An agreement for the leasing for a longer period than 
one year, or for the sale of real property, or of an interest 
therein; and such agreement, if made by an agent of the party 
sought to be charged, is invalid, unless the authority of the 
agent be in writing, subscribed by the party sought to be 
charged. 

6 An agreement authorizing or employing an agent or 
broker to purchase or sell real estate for compensation, or a 
commission. ` 
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Sec. 1413. The execution of a contract in writing, whether 
the law requires it to be written or not, supersedes all the 
oral negotiations or stipulations concerning its matter which 
preceded or accompanied the execution of the instrument. 

Sec. 1414. A contract in writing takes effect upon its de- 
livery to the party in whose favor it is made, or to his agent, 

Sec. r415. The provisions of the Chapter on Transfers in 
General, concerning the delivery of grants, absolute and con- 
ditional, apply to all written contracts. 

Sec. 1416. A corporate or official seal may be affixed to an 
instrument by a mere impression upon the paper or other ma- 
terial on which such instrument is written. 

Sec. 1417. sll distinctions between sealed and unsealed in- 
struments are-abolished. ; 

Sec. 1418. All instruments shall be as effectual without a 
seal as if the same hada seal attached thereto, but this sec- 
tion shall not apply to municipal or other corporations which 
by law are required to attest their action under seal. 


TITLE Hl. 
INTERPRETATION OF CONTRACTS. 


Section 2423. Uniformity of interpretation. 
1424. Contracts, how to be interpreted. 


c 1425. Intention of parties, how ascertained. 

e 1426. Lntention to be ascertained from language, 
‘£ 1427. Interpretation of written contracts. 

e 1428. Writing, when disregarded. 

s£ 1429. Effect to be given to every part of contract, 
e 7430. Several contracts, when taken together. 

e 1432. Interpretation tn favor of coutract, 

e 7432. Words to be understood in usual sense. 


s 1433. Technical words. 
e I434. Law of place. 


sc 1435. Contracts explained by circumstances. 

e 1436. Contract restricted to its evident object. 

e 1437. Interpretation in sense in which promisor be- 
lieved promisee to rely, 

K 1438. Particular clause subordinate to general inteni. 

s 1439. Contract, partly written and partly printed. 

s I440. Repugnancies, how reconciled. 

e T441. Inconsistent words rejected. 

ee z442. Words to be taken most strongly against whom. 


e I443. Reasonable stipulations, when implied. 
e T444. Necessary incidents implied. 

ee 1445. Time of perforinance of contract. 

ec 1446. Time, when of essence. ` 
ý r447. When joint and several. 
e I448. Same. 

e 1449. Executed and executory contracts, what. 


* 
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Sec. 1423. All contracts, whether public or private, are to 
be interpreted by the same rules, except as otherwise provided 
by this Code. T 
“Sec. 1424. A contract must be so interpreted as to give ef- 
fect to the mutual intention of the parties as it existed at the 
. time of contracting, so far as the same is ascertainable and 

- lawful. 

Sec. 1425. For the purpose of ascertaining the intention of 
the parties to a contract, if otherwise doubtful, the rules given 
in this Chapter are to be applied. 

Sec. 1426. The language of a contract is to gpvern its in- 
terpretation, if the language is clear and explicit, and does not 
involve an absurdity. 

Sec. 1427. When a contract is reduced to writing, the in- 
tention of the parties is to be ascertained from the writing - 
alone, if possible; subject, however, to the other provisions of 
this Title. 

Sec. 1428. When, through fraud, mistake, or accident, a~ 
written contract fails to express the real intention of the 
parties, such intention is to be regarded, and the erroneous 

' parts of the writing disregarded. 

Sec. 1429. The whole of a contract is to be taken together, 
so as to give effect to every part, if reasonably practicable, 
each clause helping to interpret the other. 

Sec. 1430. Sevéral contracts relating to the same matters, 
between the same parties, and made as parts of substantially 
one transaction, are to be taken together. 

Sec. 1431. A contract must receive such an interpretation 
as will make it lawful, operative, definite, reasonable, and 
capable of being carried into effect, if it can be done without 
violating the intention of the parties. 

Sec. 1432. The words of a contract are to be understood 
- in their ordinary and popular sense, rather than according to 
| their strict legal meaning; unless used by the parties in a 
technical sense, or unless a special meaning is given to them 
by usage, in which case the latter must be followed. 

Sec. 1433. Technical words are to be interpreted as usually 
understood: by persons in the profession or business to which 
' they relate, unless clearly used in a different sense. 

Sec. 1434. A contract is to be interpreted according to the 
law and usage of the place where it is to be performed; or, 
if it does not indicate a place of performance, according to 
the law and usage of the place where it is made. 

Sec. 1435. A contract may be explained by reference to 
the circumstances under which it was made and the matter to 
which it relates. 
_ Sec. 1436. However broad may be the terms of a contract, 
| extends only to those things concerning which it appears. 
' that the parties intended to contract. 

Sec. 1437. If the terms of a promise are in any respect - 
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ambiguous or uncertain, it must be interpreted in the sense in 
in which the promisor believed, at the time of making it, that 
the promisee understood it. 

Sec. 1438. Particular clauses of a contract are subordinate 
to its general intent. 


Sec. 1439. Where a contract is partly written and partly ` 


printed, or where part of it is written or printed under the 
special directions of the parties, and with a special view to 
their intention, and the remainder is copied from a form orig. 
inally prepared without special reference to the particular par- 
ties and the particular contract in question, the written parts 
control the printed parts and the parts which are purely orig- 


inal control those which are copied from a form. And if the ° 


two are absolutely repugnant, the latter must be so far disre- 
garded. 

Sec. 1440. Repugnancy in a contract must be reconciled, if 
possible, by such an interpretation as will give some effect to 
the repugnant clauses, subordinate to the general intent and pur- 
pose of the whole contract. 


Sec. 1441. Words in a contract which are wholly incon- 
sistent with its nature, or with the main intention of the parties, 
are to be rejected. 

Sec. 1442. In cases of uncertainty.not removed by the pre- 
ceding rules, the language of the contract should be inter- 
preted most strongly against the party who caused the uncer- 
tainty to exist. The promisor is presumed to be such party ; 
except in a contract between a public officer or body, as such, 
and a private party, in which it is presumed that all uncer- 
tainty was caused by the private party. 

Sec. 1443. Stipulations which are necessary to make 4 
contract reasonable, or conformable to usage, are implied, in 
respect to matters concerning which the contract manifests no 
contrary intention. ; 

Sec. 1444. All things that in law or usage are considered 
as incidental to a contract, or as necessary to carry it into 
effect are implied therefrom, unless some of them are express- 
ly mentioned therein, when all other things of the same class 
are deemed to be excluded. 


Sec. 1445. If no time is specified for the performance of an 
act required to be performed, a reasonable time is allowed. If 
the act is in its nature capable of being done instantly—as, for 
example, if it consists in the payment of money only—it must 
be performed immediately upon the thing to be done being 
exactly ascertained. i 

Sec. 1446. Time is never considered as of the essence ofa 
contract, unless by its terms expressly so provided. 

Sec. 1447. Where all the parties who unite in a promise re- 
ceive some benefit from’ tht consideration, whether past of 
present, their promise is presumed to be joint and several. 


canker N i A 
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Sec. 1448. A promise, made in the singular number, but ex- 
ecuted by several persons, is presumed to be joint and several.. 

Sec. 1449. An executed contract is one, the object’of which 
is fully performed. All others are executory. 


TITLE IV. 


UNLAWFUL CONTRACTS, 


Section 1455. What is unlawful. 

“ 1456. Certain contracts unlawful, 

me 1457. Employes protected from negiipence. 

a r458. Contracts fixing damages, void. 

se T459. Lxception. 

ve T460. Lestraints upon legal proceedings. 

a r46r. Contract in restraint of trade, void. 

s 1462. Exception in favor of sale of good will. 
a 1463. Exception in favor of partnership arrange- 

ments. . 

Gi T464. Contract in restraint of marriage, vord. 


Sec. 1455. That is not lawful which is: 
1. Contrary to an express provision of law. 
2, Contrary to the policy of express law, though not ex- 


_ pressly prohibited; or, 


3. Otherwise contrary to good morals. 

Sec. 1456. All contracts which have for their object, d 
rectly or indirectly, to exempt any one from responsibility for 
his own fraud, or for willful injury to the person or property 


of another, or violation of law, whether willful or negligent, _ 


are Against the policy of the law. 
Sec. 1457. Any contract or agreement entered into by any 


person, company or corporation, with its servants or employes 


——: 


whereby such person, company or corporation shall be re- 
leased or discharged from liability or responsibility on account 


of personal injuries received “by such servants or employes - 


while in the service of such person, company or corporation, 
by reason of the negligence of such person, company or cor- 
poration, or the agents or employes thereof, shall be abso- 
lutely null and void. 

Sec. 1458. Every contract by which the amount of damage 
to be paid, or other compensation to be made, for a breach of 


. an obligation, is determined in anticipation thercof, is to that 


extent void, except as expressly provided in the next section. 

Sec. 1459. The parties to a contract may agree therein upon 
an amount which shall be presumed to be the amount of 
damage sustained by a breach thereof, when, from the nature 
of the case, it would be impracticable or extremely difficult to 
fix the actual damage. 

Sec. r460. Every stipulation or condition in a contract by 
which any party thereto is restricted’ from enforcing his rights. 


pr 
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under the contract, by the usual legal proceedings in the 
ordinary tribunals, or which limits the time within which he 
may thus enforce his rights, is void. j 

Sec. r461. Any contract by which any one is restrained 
from exercising a lawful profession, trade or business of any 
kind, otherwise than is provided for by the next two sections, 
is to that extent void. 

Sec. 1462. One who sells the good will of a business may 
agree with the buyer to refrain from carrying on a similar 
business within a specitied county, city, or a part thereof, so 
long as the buyer, or any person deriving title to the good 
will from him, carries on a like business therein. 

Sec. 1463. Partners may, upon or in anticipation of a dis-* 
solution of the partnership, agree that none of them will carry 
on a similar business within the same city or town where the 
partnership business has been transacted, or within a specified 
part thereof. : 

Sec. 1464. Every contract in restraint of the marriage of 
any person, other than a minor, is void. 


` TITLE V. 


EXTINCTION OF CONTRACTS. 


Chapter I. Contracts, how extinguished. 


ee Lf. LRescission. 
ct JUI. Alteration and cancellation. 
CHAPTER I. 


CONTRACTS, HOW EXTINGUISHED. 


Sec. 1470. A contract may be extinguished in like manner 
with any other obligation, and also in the manner prescribed | 
by this Title. 


CHAPTER II. 


RESCISSION. 


° Section 1473., Rescission extinguishes contract. 
Š 1474. When party may rescind. 


e 1475. When stipulations against right to rescind do 
not defeat it. 
ts 1476. Rescission, how effected, 


Sec. 1473. A contract is extinguished by its rescission. | 

Sec. 1474. A party to a contract may rescind the same m 
the following cases only: 

1. If the consent of the party rescinding, or of any party 
jointly contracting with him, was given by mistake, or ob 
tained through duress, menace, fraud or undue influence, e 
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ercised by or with the connivance of the party as to whom he 
rescinds, or of any other party to the contract jointly inter- 
ested with such party. 

2. If, through the fault of the party as to whom he rescinds 
the consideration for his obligation fails, in whole or in part. 

3. If such consideration becomes entirely void, from any 
cause. 

4. If such consideration, before it is rendered to him, fails 
in a material respect, from any cause; or, 

5. By consent of all other parties. 

Sec. 1475. A stipulation that errors of description shall not 
avoid a contract, or shall be the subject of compensation, or 
both, does not take away the right of recission for fraud, nor 
for mistake, where such mistake is in a matter essential to the 
inducement of the contract, and is not capable of exact and 
entire compensation. 

Sec. 1476. Rescission, when not effected by consent, can be 
accomplished only by the use, on the part of the party re- 
scinding, of reasonable diligence to comply with the following 
rules: 

1. He must rescind promply, upon discovering the facts 
which entitle him to rescind, if he is free from duress, menace, 
undue influence or disability, and is aware of his right to re- 
scind; and, e 

2. He must restore to the other party everything of value 
which he has received from him under the contract, or must 
offer to restore the same, upon condition that such party shall 
do likewise, unless the latter is unable or positively refuses to 
do so. 


CHAPTER IIL 


ALTERATION AND CANCELLATION. 


Section 1480. Alteration 6f verbal contract. 
T481. Sealed contracts, how modified. 
a Ig82. Extinction by cancellation, etc. 
g 1483. Extinction by unauthorized alteration. 
é: T484. Alteration of duplicate, not to prejudice. 


Sec. 1480. A contract not in writing may be altered in any 
respect by consent of the parties in writing, without anew 
consideration, and is extinguished thereby to the extent of the 
new alteration. 

Sec. 1481. A contract in writing may be altered by a con- 
tract in writing, or by an executed oral agreement, and not 
otherwise. 

Sec. 1482. The destruction or cancelation of a written con- 
tract, or of the signature of the parties liable thereon, with 
intent to extinguish the obligation thereof, extinguishes it as to 
all the parties consenting to the act. 
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Sec. 1483. The intentional destruction, cancellation, or ma- 
terial alteration of a written contract by a party entitled to 
any benefit under it, or with his consent, extinguishes all the 
executory obligations of the contract in his favor against par- 
ties who do not consent to the act. 

Sec. 1484. Where a contract is executed in duplicate, an 
alteration or destruction of one copy, while the other exists, is 
not within the provisions of the last section. 


PART IIL 


OBLIGATIONS IMPOSED BY LAW. 


Section 1487. clbstinence from injury. 
1488. Fraudulent deceit. 
éc 1489. Deceit, what. 
s 1490. Deceit upon the public, ete. 
cc T491. Restoration of thing wrongfully acguired. 
s 1492. When demand necessary. 
éc 1493. Responsibility for willful acts, negligence. cte, 
e 1494. Other obligations. 


Sec. 1487. Every person is bound, without contract, to 
abstain from injuring the person or property of another,"or 
infringing upon any of his rights. 

Sec. 1488. One who willfully deceives another, with intent 
to induce him to alter his position to his injury or risk, is liable 
for any damage which he thereby suffers. 

Sec. 1489. A deceit, within the meaning of the last section, 
is either : 

1. The suggestion, as a fact, of that which is not true, by 
one who does not believe it to be true. 

2. The assertion as a fact, of that which is not true, by one 
who has no reasonable ground for believing it to be true. 

3. The suppression of a fact by one who is bound to dis- 
close it, or who gives information of other facts which are 
likely to mislead for want of communication of that fact: or, 

4. A peomise, made without any intention of performing it. 

Sec. 1490. One who practices a deceit with intent to 
defraud the public, or a particular class of persons, is deemed 
to have intended to defraud every individual in that class, who 
is actually misled by the deceit. 

Sec. 1491. One who obtains a thing without the consent of 
its owner, or by a consent afterwards rescinded, or by an ut- 
lawful exaction which the owner could not at the time pru- 
dently refuse, must restore it to the person from whom it was 
thus obtained, unless he has acquired a title thereto superior 
to that of such other person, or unless the transaction was 
corrupt and unlawful on both sides. 

Sec. 1492. The restoration required by the last section 
must be made without demand, except where a thing is ob- 
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tained by mutual mistake, in which case the party obtaining 
the thing is not bound to return it until he has notice of the 
mistake. 

Sec. 1493. Every one is responsible, not only for the result 
of his willful acts, but also for an injury occasioned to another 
by his want of ordinary care or skill in the management of 
his property or person, except so far as the latter has, willfully 
or by want of ordinary care, brought the injury upon himself. 
The extent of liability in such cases is defined by the Title on 
Compensatory Relief. 

Sec. 1494. Other obligations are prescribed by Divisions. 
One and Two, of this Code. 


PART IV. 


OBLIGATIONS ARISING FROM PARTICULAR TRANSACTIONS. 


Title I. Sale. 
ce Il, Exchange. 
e ILL, Deposit. 
se IV. Loan. 
« V. Hiring. 
cc VL. Service. 
« VIL. Carriage. 
co P. Trust. 
tt LY. Agency. 
te HA Par tner ship. 
“« ail, Insurance. 
“o XU. Indemnity. 
“ XU. Guaranty. 
co XIV. Lien. 
«o AV. Negotiable instruments. 
“NTL. General provisions. 


2 
TITLE I. 
SALE. 
Chapter T. General provisions. 
i LIT. Rights and obligations of the seller. 


se LL. Rights and obligations of the buyer. 
te IV. Sale by auction. 


CHAPTER I. 


GENERAL PROVISIONS. 


Aricle L. Sale. 
ts IT. Agreements for sile. 
LLL, Form of the contract, - 
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: ARTICLE I. 


SALE. 


Section r500. Sale, what. 
t T501. Subject of sale. 


Sec. 1500. Sale is a contract by which, for a pecuniary con- 
sideration, calied a price, one tranfers to another an interest in 
property. 

Sec. 1501. The subject of sale must be property, the title 
to which can be immediately transferred from the seller to the 
buyer. 


ARTICLE II. 


AGREEMENTS FOR SALE, 


Section 1505. Agreement for sale. ; 
e r506. Agreement to sell. 
c 1507. Agreement to buy. 
ee r508. Agreement to sell and buy. 


e r509. What may be the subject of the contract. 
e 1510. Agreement to sell real property. 


ee I5I1. Usual common law covenants required by such 
contracts, when. 
te rgr2, Form of such covenants. 


Sec. 1505. An agreement for sale is either : 

I. An agreement to sell. 

2. An agreement to buy ; or, 

3. A mutual agreement to sell and buy. 

Sec. 1506. An agreement to sell is a contract by which one 
engages, ‘for a price, to transfer to another the title to a cer- 
tain thing. 

Sec. 1507. An agreement to buy is a contract by which one 
engages to accept from another, and pay a price for the title 
to a certain thing. 

Sec. 1508. An agreement to sell and buy is a contract by 
which one engages to transfer the title to a certain thing to 
another, who engages to accept the same from him and to 
pay a price therefor. 

Sec. 1509. Any property which, if in existence, might be 
the subject of sale, may be the subject of an agreement for 
sale, whether in existence or not. : 

Sec. 1510. An agreement to sell real property binds the 
seller to execute a conveyance in form sufficient to pass the 
title to the property. 

Sec. 1511. An agreement on the part of a seller of real pro- 
perty to give the usual covenants, binds him to insert in the 
grant, covenants of “seizing,” “quiet enjoyment,” “further 
assurance,” “general warranty,” and “against incumbrances.” 
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Sec. 1512. The covenants mentioned in the last section 
must be in substance as follows: «The party of the first part 
covenants with the party of the second part, that the former is 
now seized in fee simple of the property granted; that the 
latter shall enjoy the same without any lawful disturbance; 
that the same is free from all incumbrances; that the party of 
the first part, and all persons acquiring any interest in the 
same through or for him, will, on demand, execute and deliver 
to the party of the second part, at the expense of the latter, 
any further assurance of the same that may be reasonably re 
quired; and that the party of the first part will warrant to the 
party of the second part all the said property against every 

person lawfully claiming the same.” 


ARTICLE III. 


FORM OF THE CONTRACT. 


Section 1515. Contract for sale of personal property. 
ee r516. Contract to manufacture. 
‘i 1517. Contract for sale of real property. 


Sec. 1515. No sale of personal property, or agreement to 
buy or sell it for a price of two hundred dollars or more, is 
valid, unless: 7 

1. The agreement or some note or memorandum thereof 
be in writing, and subscribed by the party to be charged, or 


, by his agent; or, 


2. The buyer accepts and receives part of the thing sold, or 
when it consists of a thing in action, part of the evidences 
thereof, or some of them; or, 

3. The buyer, at the time of sale, pays a part of the price. 

Sec. 1516. An agreement to manufacture a thing, from ma- 
terials furnished by the manufacturer, or by another person, is 
not within the provisions of she last section. 

Sec. 1517. No agreement for the sale of real property, or 
of any interest therein, is valid, unless the same, or some note 
or memorandum thereof, be in writing, and subscribed by the 
party to be charged, or his agent, thereunto authorized, in 
Writing; but this does not abridge the power of any court to 
compel the specific performance of any agreement for the sale 
‘of real property in case of part performance thereof. 


CHAPTER II. 


RIGHTS AND OBLIGATIONS OF THE SELLER. 
Article T. Rights and duties before delivery. 


“ LI, Delivery. 
te ZII. Warranty. 
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ARTICLE I. 


RIGHTS AND DUTIES BEFORE DELIVERY. 


Section 1520. When a seller must act as depositary. 
s 1521. When seller may re-sell. 


Sec. 1520. After personal property has been sold, and until 
the delivery is completed, the seller has the rights and obliga- 
tions of a depositary for hire, except that he must keep the 
property, without charge, until the buyer has had a reasonable 
opportunity to remove it. 

Sec. 1521. Ifa buyer of personal property does not pay for 
it according to contract, and it remains in the possession of: 
the seller after payment is due, the seller may rescind the 
sale, or may enforce his lien for the price, in the manner pre- 
scribed by the Title on Liens. 


ARTICLE II. 


DELIVERY. 


Section 1525. Delivery on demand. 


s 1526. Delivery, where made. 

e 1527. Expense of transportation. 

ee 1528. «Votice of election as to delivery. 

c 1529. Buyers directions as to manner of sending 
thing sold. i 

s 1530. Delivery to be within reasonable hours. 


Sec. 1525. One who sells personal property, whether it was 
in his possession at the time of sale or not, must put it intoa 
condition fit for delivery, and deliver it to the buyer withina 
reasonable time after demand, unless he has a lien thereon. 

Sec. 1526. Personal property sold is deliverable at the place 
where it is at the time of the sale or agreement to sell, or if it 
is not then in existence, it is deliverable at the place whereit 
is produced. 

Sec. 1527. One who sells personal property must bring it 
to his own door, or other convenient place, for its acceptance 
by the buyer, but further transportation is at the risk and ex- 
pense of the buyer. 

Sec. 1628. When either party to a contract of sale has an 
option as to the time, place or manner of delivery, he must 
give the other party reasonable notice of his choice, and if he 
does not give such notice within a reasonable time, his right 
of option is waived. 

Sec. 1529. Ifa seller agrees to send the thing sold to the 
buyer, he must follow the directions of the latter as to the 
manner of sending, or it will be at his own risk during its 
transportation. If he follows such directions, or if, in the ab- 


: 


CIVIL CODE. 213 


sence of special directions, he uses ordinary care in forwarding 
the thing, it is at the risk of the buyer. 

Sec. 1530. The delivery of a thing sold can be offered or 
demanded only within reasonable hours of the day. 


ARTICLE IIL 


WARRANTY. 


Section 1535. Warranty, what. 
s 7536. No implied warranty tn, mere contract of sale. 
6 1537. Warranty of title to personal property. 
e 1538. Warranty on sale by sample. 


e 1539. When seller knows that buyer relies on his 
statements, etc. 


e 1540. Alerchandise not in existence. 
u 1541. Manufacturers warranty against latent de-_ 
z Sects. 


“s 1542. Thing bought for particular purpose. 

a 1543. When thing cannot be examined by buyer. 
as 154a Trade marks. 

« 1545. Other marks. 

s 1546. Warranty on sale of written instrument. 
s 1547. Warranty of provisions for domestic use. 
t 1548. Warranty on sale of good wil, 

e 1549. Warranty upon judicial sale. 

a 1550. Effect of general warranty. 


Sec. 1535. A warranty is an engagement by which a seller 
assures to a buyer the existence of some fact affecting the 
transaction, whether past, present, or future. 

Sec, 1536. Except as prescribed by this Article, a mere 
contract of sale or agreement to sell does not imply a war- 
ranty. 

Sec. 1537. One who sells or agrees to sell personal property 
as his own, thereby warrants hat he has a good and unincum- 
bered title thereto. 

Sec. 1538. One who sells or agrees to sell goods by sam- 
ple, thereby warrants the bulk to be equal to the sample. 

Sec. 1539. One who sells or agrees to sell personal prop- 
érty, knowing that the buyer relies upon his advice or judg- 
ment, thereby warrants to the buyer that neither the seller 
nor any agent employed by him in the transaction, knows the 
existence of any fact concerning the thing sold which would 
to his knowledge destroy the buyer’s inducement to buy. 

Sec. 1540. One who agrees to sell merchandise not then in 
existence, thereby warrants that it shall be sound and mer- 
thantable- at the place of production contemplated by the 
parties, and as nearly so, at the place of delivery, as can be se-. 
tured by reasonable care. - 

Sec. 1541r. One who sells or agrees to sell an article of his 
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own manufacture, thereby warrants it to be free from any 
latent defect, not disclosed to the buyer, arising from the pro- 
cess of manufacture, and also that neither he nor his agent in 
such manufacture has knowingly used improper materials 
therein. 

Sec. 1542. One who manufactures an article under an order 
for a particular purpose, warrants by the sale that it is reason- 
ably fit for that purpose. 

Sec. 1543. One who sells or agrees to sell merchandise in- 
accessible to the examination of the buyer, thereby warrants 
that it is sound and merchantable. 

Sec. 1544. One who sells or agrees to sell any article to 
which there is affixed or attached a trade mark, thereby war-. 
rants that trade mark to be genuine and lawfully used. 

Sec. 1545. One who sells or agrees to sell any article to 
which there is affixed or attached a statement or mark to ex- 
press the quantity or quality thereof, or the place where it was, 
in whole or in part produced, manufactured or prepared, 
thereby warrants the truth thereof. 

Sec. 1546. One who sells or agrees to sell an instrument 
purporting to bind any one’to the performance of any act, 
thereby warrants that he has no knowledge of any facts w hich 
tend to prove it worthless, such as the insolvency ‘of any of the 
parties thereto, where that is material, the extinction of its 
obligations, or its invalidity for any cause. 

Sec. 1547. One who makes a business of selling provisions 
for domestic use, warrants, by a sale thereof, to one who buys. 
for actual consumption, that they are sound and wholesome. 

Sec. 1548. One who sells the good will of a business, 
thereby warrants that he will not endeavor to draw off any of 
the customers. 

Sec. 1549. Upon a judicial sale, the only warranty implied 
is that the seller does not know that the sale will not passa 
good title to the property. 

Sec. 1550. A general warranty does not extend to defects 
inconsistent therewith, of which the buyer was then aware, or 
which were then easily discernible by him without the exer- 
cise of peculiar skill ; but it extends to all other defects. 


CHAPTER IU. 


RIGHTS AND OBLIGATIONS OF THE BUYER. 


Section 1555. Price, when to be paid. 
« 1556. Light to inspect goods. 
ee 1557. Rights in case of breach of warranty. 


Sec. 1555. A buyer must pay the price of the thing sold om 
-its delivery, and must take it away within a reasonable time 
after the seller offers to deliver it. 

Sec. 1556. On an agreement for sale, with ‘warranty, the 
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buyer has a right to inspect the thing sold, at a reasonable 
time, before accepting it, and may rescind the contract if the 
seller refuses to permit him to do so. 

Sec. 1557. The breach of a warranty entitles the buyer to 
rescind an agreement for sale, but not an executed sale, unless 
the warranty was intended by the parties to operate as a con- 
dition. 


CHAPTER IV. 
> SALE BY AUCTION. 


Section 1562. Sale by auction, what. 
ee 1563. Sale, when complete. 
s 1564. WVithdrawal of bid. 
a6 1565. Sale under written conditions. 
4 1566. Rights of buyer upon sale without reserve. 
te 1567. By bidding. 
1568. Aucitonecr’s memorandum of sale. 


Sec. 1562. A sale by auction is a sale by public outcry to 
the highest bidder on the spot. 

Sec. 1563. A sale by auction is complete when the auc- 
tioneer publicly „announces, by the fall of his hammer, or in 
any other customary manner, that the thing is sold. 

Sec. 1564. Until the announcement mentioned in the last 
section has been made, any bidder may withdraw his bid, if 
he does so in a manner reasonably sufficient to bring it to the 
notice of the auctioneer. 

Sec. 1565. When a sale by auction is made upon written or 
printed’ conditions, such conditions cannot be modified by any 
oral declaration of the auctioneer, except so far as they are 
for his own protection. 
` Sec. 1566. If, at a sale by auction, the auctioneer, having 
authority to do so, publicly announces that the sale will be 
without reserve, or makes any announcement equivalent 
thereto, the highest bidder in good faith has an absolute right 
to the completion of the sale to him; and, upon such a sale, 
bids by the seller, or any agent for him, are void. 

Sec. 1567. The employment by a seller of any person to 
bid at a sale by auction, without the knowledge of the buyer, 
without an intention on the part of such bidder to buy, and on 
the part of the seller to enforce his bid, is a fraud upon the 
buyer, which entitles him to rescind his purchase. 

Sec. 1568. When property is sold by auction, an entry 
made by the auctioneer, in his sale book, at the time of the 
sale, specifying the name of the person for whom he sells, the 
thing sold, the price, the terms of sale, and the name of the 
buyer, binds both the parties in the same manner as if made 
by themselves. 
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TITLE II. 


EXCHANGE. 


„Section 1572. Exchange, what. 
ec 1573. form of contract. 
s 1574. Parties have rights and obligations of sellers 
and buyers. 
« 1575. Warranty of money. 


Sec. 1572. Exchange is a contract by which the parties 
mutually give, or agree to give, one thing for another. neither 
thing, for both things, being money only. 

Sec. 1573. The provisions of Section 1515 apply to all 
exchanges in which the value of the thing to be given by 
either party is two hundred dollars or more. 

Sec. 1574. The provisions of the Title on Sale apply to 
exchanges. Each party has the rights and obligations of a 
seller as to the thing which he gives, and of a buyer as to that 
which he takes. 

Sec. 1575. On an exchange of money, each party thereby 
warrants the genuineness of the money given by him. 


TITLE II. 


DEPOSIT. 


Chapter LI. Deposit in general. 
s LT. Deposit for keeping. 
e JII. Deposit for exchange. 


CHAPTER I. 


DEPOSIT IN GENERAL. 


Article I. Nature and creation of deposit. | 
« LL. Obligations of the depositary. 


ARTICLE I. 


NATURE AND CREATION OF DEPOSIT. 


Section 1580. Deposit, kinds of. . 
ce 1581. Voluntary deposit, how made. 
t 1582. Involuntary deposit, how made. 
« 1583. Same. 
éc I584. Deposit for keeping, what. 
<c 1585. Deposit for exchange, what. 


Sec. 1580. A deposit may be voluntary or involuntary; and 
for safe keeping, or for exchange. 

Sec. 1581. A voluntary deposit is made by one giving to 
another, with his consent, the possession of personal property 


~ 
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` to keep for the benefit of the former, or of a third party. The 

- person giving is called the depositor, and the person receiving, 
the depositary. ' 

Sec. 1582. An involuntary deposit is made: 

1. By the accidental leaving or placing of personal property 
in the possession of any person, without negligence on the 
part of its owner; or, 

_ 2. In cases of fire, shipwreck, inundation, insurrection, riot, 
or like extraordinary emergencies, by the owner of personal 
property Committing it, out of necessity, to the care of any 

erson. ~ 

Sec. 1583. The person with whom a thing is deposited in 
the manner described in the last section is bound to take charge 

. of it, if able to do so. 

sec. 1584. A deposit for keeping is one in which the de- 
positary is bound to return the identical thing deposited. 

Sec. 1585. A deposit for exchange is one in which the de- 
positary is only bound to return a thing corresponding in kind 
to that which is deposited. 


ARTICLE II. 


OBLIGATIONS OF THE DEPOSITARY. 


Section 1590. Depositary must deliver on demand. 


e T591. No obligation to deliver without demand. 
| e 1592. Place of delivery. 
| “ 1593. {Votice to owner of adverse claim. 


e 1594. Notice to owner of thing wrongfully detained. 
e 7595. Delivery of thing owned jointly, etc. 


Sec. 1590. A depositary must deliver the thing to the per- 
| son for whose benefit it was deposited, on demand, whether 
the deposit was made for a specified time or not, unless he 
has a lien upon the thing deposited, or has been forbidden or 
prevented from doing so by the real owner thereof, or by the 
act of the law, and has given the notice required by Section 
1593. l 

Sec. 1591. A depositary is not bound to deliver a thing 
deposited without demand, even where the deposit is made 
| for a specified time. 

Sec. 1592. A depositary must deliver the thing deposited 
at his residence or place of business, as may be most convenient 
| for him. 
| Sec. r593. A depositary must give prompt notice to the 
person for whose benefit the deposit was made, of any pro- 
ceedings taken adversely to his interest in the thing deposited, 
Which may tend to excuse the depositary from delivering the 
thing to him. 

Sec. 1594. A depositary, who believes that a thing deposited 
‘with him is wrongfully detained from its true owner, may. give 
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him notice of the deposit; and if within a reasonable time after- 
wards he does not claim it, and sufficiently establish his right 
thereto, and indemnify the depositary against the claim of the 
depositor, the depositary is exonerated from liability to the 
person to whom he gave the notice, upon returning the thing 
to the depositor, or assuming, in good faith, a new obligation 
changing his position in respect to the thing, to his prejudice, 

Sec. 1595. Ifa thing deposited is owned jointly or in common 
by persons who cannot agree upon the manner of its delivery, 
the depositary may deliver to each his proper share thereof, 
if it can be done without injury to the thing. 


CHAPTER II. 


DEPOSIT FOR KEEPING. 


«Article JL. General provisions. 
c LT. Gratuitous deposit. 
« LL. Storage. 
«LV. Innkeepers. 
te V. Finding. 


ARTICLE I. 


GENERAL PROVISIONS. 


Section r600. Depositor must indemnify depositary. 
e r6or. Oblivation of depositary of animals. 
ae 1602. Obligations as to use of thing deposited. 
e: 1603. Liability for damage arising from wrongful 
USE. 
g 1604. Sale of thing in danger of perishing. 
ee 1605. Injury to, or loss of thing deposited. 
a 606. Service rendered by depositary. 
& 1607. Extent of his lability for negligence. 


Sec. 1600. A depositor must indemnify the depositary: 

r. For all damage caused to him by the defects or vices of 
the thing deposited; and, 

2. For all expenses necessarily incurred by him about the 
thing, other than such as are involved in the nature of the ur 
dertaking. A 

Sec. r6or. A depositary of living animals must provide 
them with suitable food and shelter and treat them kindly. 

Sec. 1602. A depositary may not use the thing deposited, 
or permit it to be used, for any purpose, without the consent 
of the depositor. He may not, if it is purposely fastened by 
the depositor, open it without the consent of the latter, except 
in case of necessity. 

Sec. 1603. A depositary is liable for any damage happen- 
ing to the thing deposited, during his wrongful use thereof. 


CIVIL CODE. 219 


unless such damage must inevitably have happened though 
the property had not been thus used. 

Sec. 1604. If a thing deposited is in actual danger of per- 
ishing before instructions can be obtained from the depositor, 
the depositary may sell it for the best price obtainable, and re- 
tain the proceeds as a.deposit, giving immediate notice of his 
proceedings to the depositor. 

Sec. 1605. If a thing islost or injured during its deposit, 
and the depositary refuses to inform the depositor of the cir- 
cumstances under which the loss or injury occurred, so far as 
he has information concerning them, or willfully misrepresents 
the circumstances to him, the depositary is presumed to have 
willfully, or by gross negligence, permitted the loss or injury 
to occur. 

Sec. 1606. So far as any service is rendered by a depositary, 
or required from him, his duties and liabilities are prescribed 
by the Title on Employment and Service. 

Sec. 1607. The liability of a depositary for negligence can 
not exceed the amount which he is informed by the depositor, 
or has reason to suppose, the thing deposited to be worth. 


ARTICLE I. 
GRATUITOUS DEPOSIT. 


Section 1614. Gratuitous deposit, what. 


c T6Ir5. Nature of tnvoluntary deposit. 

ib 1616. Degree of care required of gratuitous deposi- 
tary. 

éc 1617. His duties cease, when. 


Sec. 1614. Gratuitous deposit is a deposit for which the de- 
positary receives no consideration beyond the mere possession 
of the thing deposited. 

Sec. 1615. An involuntary deposit is gratuitous, the deposi- 
tary being entitled to no reward. 

Sec. 1616. A gratuitous depositary must use, at least, slight 
care for the preservation of the thing deposited. 

Sec. 1617. The duties of a gratuitous depositary cease: 

1. Upon his restoring the thing deposited to its owner; or, 

2. Upon his giving reasonable notice to the owner to re- 
move it, and the owner failing to do so within a reasonable 
time. But an involuntary depositary, under Subdivision 2 of - 
Section Ir 582, cannot give such notice until the emergency 
which gave rise to the deposit is past. 


ARTICLE II. 


STORAGE. 
Section 1620. Deposit for hire. 
i r621. Degree of care required of depositary for hire. 


es 1622. Fateof compensation for fraction of a week, etc.. 
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Section 1623. Termination af deposit. 


e T624. Same. 

£ 1625. Sale for charges, how made, 

ce 1626. Title vests in purchaser and balance paid to 
owner. 


Sec. 1620. A deposit not gratuitous is called storage. The 
depositary in such case is called a depositary for hire. 

Sec. 1621, A depositary for hire must use at least ordinary 
care for the preservation of the thing deposited. 

Sec. 1622. In the absence of a different agreement or 
usage, a depositary for hire is entitled to one week’s hire for 
the sustenance and shelter of living animals during any frac- 
tion of a week, and to half a month’s hire for the storage of 
any other property during any fraction of a half month. 

Sec. 1623. In the absence of an agreement as to the length 
of time during which a deposit is to continue, it may be ter- 
minated by the depositor at any time, and by the depositary 
upon reasonable notice. 

Sec. 1624. Notwithstanding an agreement respecting the 
length of time during which a deposit is to continue, it may 
be terminated by the depositor on paying all that would be- 
come due to the depositary in case of the deposit so continu- 
ing. 

Se 1625. Any storage or commission merchant receiving 
personal property from any person for storage, after keeping 
the same in store for ninety days, may, in default of the pay- 
ment of the storage or freight money on such personal prop- 
erty, advertise and sell the same at public auction, to the high- 
est bidder, for cash, first giving notice of the time, the terms, 
and place of sale, and a description of the property to be sold, 
by publication in some newspaper published in the county 
where the property may be stored. Said notice shall be pub- 
lished at least once a week for four weeks next previous to 
the day of Sale, and shall specify the amount due on the prop- 
erty to be sold. When a specified time has been agreed upon 
between the parties for the storage of said property, the same 
shall not be advertised until the expiration of the time agreed 
upon. Should there be no newspaper published in the county 
where such property is stored, then notice may be given 1 
. the newspaper published nearest thereto, in some other county, 
in this State. But no more of such property shall be sold 
tean is necessary to pay the charges due, together with the 
costs. 

Sec. 1626. After paying the expenses of sale, including the 
publication of notice, the storage or commission merchant 
shall be authorized, out of the proceeds arising from the sale 
of the property, to retain the amount due him for storage.or 
freight money advanced on any such property, and the ex- 
cess, if any, shall be paid over to the person. entitled to the 
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proceeds thereof. All sales under this Article shall vest the 
title to the property sold in the purchaser thereof. 


‘ARTICLE IV. 


INNKEEPERS. 


Section 1632. Linkeepers’ liability. 
ee 1633. How exempted from liability. 
G 1634. Lien of boarding and lodging house keepers. 
e 1635. Sale of | baggage. by boarding or lodging house 
keepers. 


Sec. 1632. An innkeeper is liable for all losses of or injuries 
to personal property placed by his guests under his care, un- 
less occasioned by an irresistible superhuman cause, by a 
public enemy, by the negligence of the owner, or by the act of 
some one whom he brought into the inn. 

Sec. 1633. If an innkeeper keeps a fireproof safe, and gives 
notice to a guest, either personally or by putting up a printed 
notice in a prominent place in the room occupied by the guest, 
that he keeps such a safe, and will not be liable for money, 
jewelry, documents, or other articles of unusual value and 
small compass, unless placed therein, he is not liable, except 
so far as his own acts contribute thereto, for any loss of, or | 
injury to, such “arficles, if not deposited with him, and not 
required by the guest for present use. 

Sec. 1634. Hotel men, boarding house and lodging house 
keepers, shall have a lien upon the baggage and other prop- 
erty of value of their guests, or boarders, or lodgers, brought 
into such hotel, inn, or boarding or lodging house by such 
guests, or boarders, or lodgers, for the proper charges due 
from such guests, or boarders, or lodgers, for their accommo- 
dation, board and lodging, and room rent, and such extras as 
are furnished at their request, with the right to the possession 
of such baggage, or other property of value, until all such 
charges are paid. 

Sec. 1635. Whenever any ‘trunk, carpet ‘bag, valise, box, 
bundle or other baggage, has her etofore come, or shall here- 
after come into the possession of the keeper of any hotel, inn, 
boarding or lodging house, as such, and has remained, or shall 
remain, “unclaimed for the period of six months, such keeper 
may proceed to sell the same at public auction, and out of the 
proceeds of such sale, may retain the charges for storage, if 
any, and the expense of advertising and sale thereof ; but no 
such sale shall be made until the expiration of four weeks from 
he first publication of notice of such sale in a newspaper pub- 
ished in or nearest the city, town, or place in which 
said hotel, inn, boarding or lodging house is situated. Said 
1otice shall be published once a week, for four successive 
veeks, in some newspaper, daily or weekly, of general circu- 
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lation, and shali contain a description of each tronk, carpet 
bag, valise, box, bundle, or other baggage, as near as may be: 
the name of the owner, if known; the name of said keeper, 
and the time and place of sale ; and the expenses incurred for 
advertising shall be a Hen upon such trunk, carpet bag, valise, 
box, bundle, or other baggage,in a ratable proportion, accord- 
ing to the value of such piece of property, or thing, or article 
sold ; and in case any balance arising from such sale shall not 
be claimed by the rightful owner within one week from the 
day of said sale, the same shall be paid into the treasury of 
the county in which such sale took place ; and if the same þe 
not claimed by the owner thereof, or his legal representatives, 
within one year thereafter, the same shall be paid into the 
general fund of said county. 


9 


ARTICLE Y. 


FINDING. 


Section 1640. Obligation of finder. 
ce 1641. Finder to notify ower. 


* 


a 1642, Claimant lo prove ownership. 
i 1643. Reward, elc., to finder. 
é 1644. Finder may put thing found on storage. 


e: 1645- When finder may sell the thing found. 

ss 1646. How sale is tobe made. 

© 1647- Surrender of thing to the finder. 

e 1648- Thing abandoned. 


Sec. 1640. One who finds a thing lost is not bound to take 
charge of it, but if he does so, he is thenceforth a depositary 
for the owner, with the rights and obligations of a depositary 
for hire. . 

Sec. 1641. If the finder of a thing knows or suspects who 
is the owner, he must, with reasonable diligence, give him no- 
tice of the finding; and if he fails to do so, he is liable in dam- 
ages to the owner, and has no claim to any reward offered 
by him for the recovery of the thing, or to any compensation 
for his trouble or expenses. 

Sec. 1642. The finder of a thing may, in goad faith, before 
giving it up, require reasonable proof of ownership from 
any person Claiming it. 

Sec. 1643. The finder of a thing is entitled to compensation 
for ali expenses necessarily incurred by him in its preserva- 
tion, and for any other service necessarily performed by him 
about it, and to a reasonable reward for keeping it. 

Sec. 1644. The finder of a thing may exonerate himself 
from lability at any time, by placing it on storage with any 
responsible person of good character, at a reasonable expense. 

Sec. 1645- The finder of a thing may sell it, if it is a thing 
which is commonly the subject of sale, when the owner cannot, 
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with reasonable diligence, be found, or being found, refuses, 
upon demand, to pay the lawful charges of the finder, in the 
folowing cases: 

1. When the thing is in danger of perishing, or of losing 
the greater part of its value; or, 

2. When the lawful charges of the finder amount to two- 
thirds of its value. 

Sec. 1646. A sale under the provisions of the last section 
must be made in the same manner as the sale of a thing pledged. 

Sec. 1647. The owner of a thing found may exonerate him- 
self from the claims of the finder by surrendering it to him in 
satisfaction thereof. 

Sec. 1648. The provisions of this Article have no applica~ 
ton to things which have been intentionally abandoned by 
their owners. 

CHAPTER IN. 


DEPOSIT FOR EXCHANGE. 


Sec. 1652. A deposit for exchange transfers to the depos- 
žary the title to the thing deposited, and creates between him 
and the depositor the relation of debtor and creditor merely. 


TITLE IV. 


LOAN. 


Chapter Tf. Loan for use. 
e LIT, Loan for exchange. 
+ LH. Lean of money. 


CHAPTER I 


LOAN FOR USE. 


Seciton 1655. Loan, what. p` 
z 1656. Title to property lent. 
= 1657. Care required of borrower. 
£s 1658. Same. 
ae 1659. Degree of skill. 
s z660. Borrower, when to repair injuries. 
se 1662. Use of thing lent. 
« 1662. Relending forbidden. 


1663. Borrower, when to beay expenses. 

et 1664. Lender liable for defects. 

g 1665. Lender may require return of thing lent. 
= 1666. When returnable without demand. 

1667. Place of return. 


See. 1655. A loan for use is a contract by which one gives 
} another the temporary use and possession of personal 


4 
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property, and the latter agrees to return the same thing to 
him at a future time, without reward for its use. 

Sec. 1656. A loan for use does not transfer the title to the 
thing; and all its increase during the period of the loan be. 
longs to the lender. 

Sec. 1657. A borrower for use must use great care for the 
preservation in safety and in good condition of the thing lent, 

Sec. 1658. One who borrows a living animal for use must 
treat it with great kindness, and provide everything necessary 
and suitable for it. 

Sec. 1659. A borrower for use is bound to have and to 
exercise such skill in the care of the thing lent as he causes 
the lender to believe him to possess. 

Sec. 1660. A borrower for use must repair all deteriorations 
or injuries to the thing lent, which are occasioned by his negli- 
gence, however slight. 

Sec. 1661. The borrower of a thing for use may use it for 
such purposes only as the lender might reasonably anticipate 
at the time of lending. 

Sec. 1662. The borrower of a thing for use must not part 
with it to a third person, without the consent of the lender. 

Sec. 1663. The borrower of a thing for use must bear all 
its expenses during the loan, except such as are necessarily 
incurred by him to preserve it from unexpected and unusual 
injury. For such expenses, he is entitled to compensation 
from the lender, who may, however, exonerate himself by 
surrendering the thing to the borrower. 

Sec. 1664. The lender of a thing for use must indemnity 
the borrower for damage caused by defects or vices init, 
which he knew at the time of lending, and concealed from the » 
borrower. 

Sec. 1665. The lender of a thing for use may at any time 
require its return, even though he lent it for a specified time 
or purpose. But if, on the faith of such an agreement, the 
borrower has made such arrangements that a return of the 
thing before the period agreed upon would cause him 
loss, exceeding the -benefit derived by him from the loan, 
the lender must indemnify him for such loss, if he compels 
such return, the borrower not having in any manner violated 
his duty. i l - 

Sec. 1666. If a thing is lent for use for a specified time or 
purpose, it must be returned to the lender without demand, as 
soon as the time has expired, or the purpose has been accom: | 
plished. In other cases it need not be returned until demanded, - 

Sec. 1667. The borrower of a thing for use must return tt 
to the lender, at the place contemplated by the parties at the 
time of lending; or if no particular place was so. contemplated 
by them, then at the place where it was at that time. 
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CHAPTER I. 


LOAN FOR EXCHANGE. 


Section 1672. Loan for exchange, what. 
s 1673. Same. 
s 1674. Title to property lent. 
e 1675. Contract cannot be modified by lender, 
s6 1676. Certain sections applicable. 


Sec. 1672. A loan for exchange is a contract by which one 
delivers personal property to another, and the latter agrees to 
return to the lender a similar thing at a future time, without 
reward for its use. 

Sec. 1673. A loan, which the borrower is allowed by the 
lender to treat as a loan for use, or for exchange, at his option, 
is subject%o all of the provisions of this Chapter. 

Sec. 1674. By a loan for exchange, the title to the thing lent- 
is transferred to the borrower, and he must bear all its ex- 
penses, and is entitled to all its increase. 

Sec. 1675. A lender for exchange cannot require the bor- 
rower to fullfil his obligations at a time, or in a manner, differ- 
ent from that which was originally agreed upon. 

Sec. 1676. Sections 1664, 1665 and 1666, apply to a loan 


for exchange. „n . 
CHAPTER III. 


LOAN OF MONEY. 


Section 1680. Loan of money. 
“i 68x. Loan to be repaid in current money. 
1682. Loan presumed to be on interest. 
k I683. Interest, what. š 
fe 1684. Annual rate. 
* — r685. Legal interest. 
s$ 1686. Same. 
e 1687. Interest beconæs part of principal, when. 
«1688. Interest on judgment. i 


Sec. 1680. A loan of money is a contract by which one de- 
livers a sum of money to another, and the latter agrees to 
return at a future time a sum equivalent to that which he 
borrowed. A loan for mere use is governed by the Chapter 

-on Loan for Use. 
| Sec. 168r. A borrower of money, unless there is an ex- 
, Press contract to the contrary, must pay the amount due in 
. Such money as is current at the time when the loan becomes 
due, whether such money is worth more or less than tHe act- 
ual money lent. f ; 
Sec. 1682. Whenever a loan of money is made, it is pre- 
, Samed to be made upon interest, unless itis otherwise ex- 
, Pressly stipulated at the time in writing. 
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Sec. 1683. Interest is the compensation allowed by law or 
fixed by the parties for the use, or forbearance, or detention 
of money. i 

Sec. 1684. When a rate of interest is prescribed by a law 
or contract, without specifying the period of time by which 
such rate is to be calculated, it is to be deemed an annual rate, 

Sec. 1685. Unless there is an express contract in writing 
fixing a different rate, interest is payable on all moneys at the 
rate of ten per cent. per annum, after they become due, on 
any instrument of writing except a judgment, and on moneys 
lent or due on any settlement of accounts, from the day on 
which the balance is ascertained, and on moneys received to 
the use of another and detained from him. In the computa- 
tion of interest for a period less than a year, three hundred 
and sixty days are deemed to constitute a year. 

Sec. 1686. Parties may agree in writing for the payment of 
any rate of interest, and it shall be allowed, according fo the 
terms of the agreement, until the entry of judgment. 

Sec. 1687. The parties may, in any contract in writing 
whereby any debt is secured to be paid, agree that if the 
interest on such debt is not punctually paid, it shall become a 
part of the principal, and thereafter bear the same rate of 
interest as the principal debt. - 

Sec. 1688. Interest is payable on judgments recovered in 
the courts of this State, at the rate of ten per cent. per annum, 
and no greater rate, but such interest must not be compounded 
in any manner or form. 


TITLE V. 
HIRING. 
Chapter JL. Hiring in general, 
rane Ll. Hiring of real property. 
ce JII. Hiring of personal property. 


CHAPTER I. 
HIRING IN GENERAL. 


Section 1695. Hiring, what. 
Š 1696. Products of thing. 
te 1667. Quiet possession. 
Gi 1698. Degree of care, eic., on part of hirer. 
e 1699. Maust repair injuries, etc. 


t T700. Thing let for a particular purpose. 

e ror. When letter may terminate the hiring. 
ee 1702. When hirer may terminate the hiring. 
é 1703. When hiring terminates. 


ce 1705. When terminated by death etc. of party. 
= 1705. Apportionment of hire. 


Sec. 1695. Hiring is a contract by which one gives to 
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another the temporary possession and use of property, other 
than money, for reward, and the latter agrees to return the 
same to the former at a future time. 

Sec. 1696. The products of a thing hired, during the hiring, 
belong to the hirer. 

Sec. 1697. An agreement to let upon hire binds the letter ' 
‘to secure to the hirer the quiet possession of the thing hired 
‘during the term of the hiring, against all persons lawfully 
claiming the same. 

Sec. 1698. The hirer of a thing must use ordinary care for 
its preservation in safety and in good condition. 

Sec. 1699. The hirer of a thing must repair all deteriora- 
‘tions or injuries thereto occasioned by his ordinary negligence. 

Sec. 1700. When a thing is let for a particular purpose, 
the hirer must not use it for any other purpose; and if he does, 
‘the letter may hold him responsible for its safety during such 
use in all events, or may treat the contract as thereby rescinded. 

Sec. 1701. The letter of a thing may terminate the hiring 
and reclaim the thing before the end of the term agreed upon: 

1. When the hirer uses or permits a use of the thing hired 
‘in a manner contrary to the agreement of the parties; or, 

2. When the hirer does not, within a reasonable time after 
‘request, make such répairs as he is bound to make. ~ 

Sec. 1702. The hirer of a thing may terminate the hiring 
Ea the end ‘of the term agreed upon: 

. When the letter does not, within a reasonable time after 

aes fulfill his obligations, if any, as to placing and secur- 

ing the hirer in the quiet possession of the thing hired, or 
putting it into good condition, or repairing ; or, 

2. When the greater part of the thing hired, or that part 
which was and which the letter had at the time of the hiring, 
reason to believe was the material inducement to the hirer to 
enter into the contract, perishes: from any other ‘cause than the 
‘ordinary negligence of the hirer. 

Sec. 1703. The hiring of a „thing terminates : 

1. At the end of the term greed upon. 

2. By the mutual consent of the parties. 

3. By the hirer acquiring a title to the thing hired superior 
to that of the letter ; or, 

4. By the destruction of the thing hired. 

Sec. 1704. If the hiring of a thing is terminable at the 
pleasure of one of the parties, it is terminated by notice to the 
‘other of his death or incapacity to contract. In other cases it 
is not terminated thereby. 

Sec. 1705. When the hiring of a thing is terminated before 
the time originally agreéd upon, the hirer must pay the due 
proportion of the hire for such tise as he has actually made of 
the thing, unless such use is merely nominal, and of no benefit 
to him. 
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CHAPTER Il. 


HIRING OF REAL PROPERTY. 


Section r7z0. Lessor to make dwelling house fit for its 


purpose. 

s 171r. When lessee may make repairs, etc. 

ge 1712. lerm of hiring when no limit is fixed. 

s$ 1713. Hiring of lodgings for indefinite term. 

ee 171g. Renewal of lease by lessees continued pos- 
Session. 


c 1715. ¿Votice to quitz 

e 1716. Reni, when payable. 

Š 1717. Atiornment of a tenant iò a stranger. 

e 1718. Tenant musti deliver notice served on him. 
e 1719. Leiting parts of rooms forbidden. 


Sec. 1710. The lessor of a building intended for the occu-. 
pation of human beings must, in the absence of an agreement 
to the contrary, put it into a condition fit for such occupation, 
and repair all subsequent dilapidations thereof, which render: 
it untenantable, except such as are mentioned in Section 1699. ` 

Sec. 1711. If within a reasonable time after notice to the 
lessor of dilapidations which he ought to repair, he neglects to- 
do so, the lessee may repair the same himself, where the cost’ 
of such repairs do not require an expenditure greater than one 
month’s rent of the premises, and deduct the expenses of such 
repairs from the rent, or the lessee may vacate the premises,. 
in which case he shall be discharged from further payment of 
rent, or performance of other conditions.’ 

Sec. 1712. A hiring of real property, other than lodgings. 
and dwelling houses, in places where there is no usage on the 
subject, is presumed to be for one year from its commence- 
ment, unless otherwise expressed in the hiring. . 

Sec. 1713. A hiring of lodgings or a dwelling house for an 
unspecified time is presumed to have been made for such 
length of time as the parties adopt for the estimation of the 
rent. Thus a hiring at a monthly rate of rent is presumed to- 
be for one month. In the absence of any agreement respect- 
ing the length of time or the rent, the hiring is presumed to 
be monthly. l 

Sec. 1714. If a lessee of real property remains in possession 
thereof after the expiration of the hiring, and the lessor 
accepts rent from him, the parties are presumed to have re- 
newed the hiring on the same terms and for the-same time, not 
exceeding one month, when the rent is payable monthly, norin 
any case one year. 

Sec. 1715. A hiring of real property, for a term not speci- 
fied by the parties, is deemed to be renewed as stated in the 
last section, at the end of the term implied by law, unless one 
of the parties gives notice to the other of his intention to ter- 
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‘minate the same, at least as long before the expiration thereof 
as the term of the hiring itself, not exceeding one month. 

Sec. 1716. When there is no usage or contract to the con- 
trary, rents are payable at the termination of the holding, 
when it does not exceed one year. If the holding is by the 
day, week, month, quarter, or yéar, rent is payable at the ter- 
mination of the respective periods, as it successively becomes 
due. 

Sec. 1717. The attornment of a tenant to a stranger is void, 
unless it is made with the consent of the landlord, or in con- 
sequence of a judgment of a court-of competent jurisdiction. 

Sec. 1718. Every tenant who receives notice of any pro- 
ceedings to recover the real property occupied by him, or the 
possession thereof, must immediately inform his landlord of 
the same, and also deliver to the landlord the notice, if in 

‘writing, and is responsible to the landlord for all damages 
which he may sustain by reason of any omission to inform, 
him of the notice, or to deliver it to him if in writing. 

Sec. 1719. One who hires part of a room for a dwelling is 
entitled to the whole of the room, notwithstanding any agree- 
ment to the contrary; and if a landlord lets a room asa dwelling 
for more than one family, the person to whom he first lets any 
part of it is entitled to the possession of the whole room for 
the term agreed upon, and every tenant in the building, under 
the same landlord, is relieved from all obligation to pay rent 
to him while such double letting of any room continues. 


CHAPTER II. 


HIRING OF PERSONAL: PROPERTY. 


Section 1725. Obligations of letter of personal property. 
€ 1726. Ordinary expenses. 
“| 1727. Extraordinary expenses. 
gi 1728. Return of thing hired. 
a 1729. Charter party, what. 

Sec. 1725. One who lets personal property must deliver it 
to the hirer, secure his quiet enjoyment thereof against all- 
lawful claimants, put it into a condition fit for the purpose for 
which he lets it, and repair all deteriorations thereof not occa- 
sioned by the fault of the hirer and not the natural result of 
its use, 

Sec. 1726. A hirer of personal property must bear all such 
expenses concerning it as might naturally be forseen to attend 
it during its use by him. All other expenses must be borne 
by the letter. , 

Sec. 1727. If a letter fails to fulfill his obligations, as pre- 
scribed by Section 1725, the hirer, after giving him notice to 
do so, if such notice can conveniently be given, may expend 
any reasonable amount necessary to make good the letter’s 
default, and may recover such amount from him. 
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Sec. 1728. At the expiration of the term for whichj per-- 
sonal property is hired, the hirer must return it to the letter 
at the place contemplated by the parties at the time of hiring; 
or, if no particular place was so contemplated by them, at the 
place at which it was at that time. 

Sec, 1729. The contract by which a ship is let is termed a 
charter party. By it the owner may either let the capacity or 
burden of the ship, continuing the employment of the owner’s 
master, crew and equipments, or may surrender the entire 
ship to the charterer, who then provides them himself. The 
master or part owner may be a charterer. 


TITLE VI. 


SERVICE. 


Chapter lL. Service with employment. 
s LT. Particular employments. 
LIT, Service without employment. 


CHAPTER I. 


SERVICE WITH EMPLOYMENT. 


Article L. Definition of employment. 
ss IT. Obligations of the employer. 
ec ZII. Obligations of the employe. 
g LY. Termination of employment. 


ARTICLE I. 


DEFINITION OF EMPLOYMENT. 


Sec. 1734. The contract of employment is a contract by” 
which one, who is called the employer, engages another, who 
is called the employe, to do something for the benefit of the 
employer or of a third person. 


ARTICLE II. 
OBLIGATIONS OF THE EMPLOYER. 


Section 1736. When employer must indemnify employe. 
« 1737. When not. 
c 1738. Employer to indemnify for his own negligence.. 


Sec. 1736. An employer must indemnify his employe, ex- 
cept as prescribed in the next section, for all that he necessarily 
expends or loses in direct consequence of the discharge of his 
duties as such, or of his obedience to the directions of the em- 
ployer, even though unlawful, unless the employe, at the time. 
of obeying such directions, believed them to be unlawful. 

‘ -> 
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Sec. 1737. An employer is not bound to indemnify his em- 
ploye for losses suffered by the latter in consequence of the 
ordinary risks of the business in which he is employed. 

Sec. 1738. An employer must in all cases indemnify his em- 
ploye for losses caused by the former’s want of ordinary care. 


* 


ARTICLE III. 


OBLIGATIONS OF THE EMPLOYE. 


MEGION 1743. Duties of gratuitous employe. 


1 
1744. Same. 
t 1745. Same. 
ee 1746. Duties of employe for reward. 
s 1747. Duties of employe for his own benefit. / 
1748. Contracts for service limited to two years. 
e 1749. Employe must obey employer. 
ee 1750. Lmploye to conform to usage. 


ae 1751. Degree of skill required. 

t 1752. Must use what skill he has. 

e 1753. What belongs to employer, 

e 1754. Duty to account. 

« | 1755. Employe not bound to deliver without ee ee 
e 1756, Reference to be given to employers. 

- 1757. Responsibility of employe for substitute. 

c 1758. Responsibility for negligence. 

ae 1759. Surviving employe. 

sg 1760. Confidential employment. 


Sec. 1743. One who, without consideration, undertakes to 
do a service for another, is not bound to perform the same, 
but if he actually enters upon its performance; he must use at 
least slight care and diligence therein. 

Sec. 1744. One who, by his own special request, induces 
another to intrust him with the performance of a service, must 
perform the same fully. In other cases, one who undertakes 
a gratuitous service may relinquish it at any time. 

Sec. 1745. A gratuitous employe, who accepts a written 
power of attorney, must act under it so long as it remains in 
oe or until he gives notice to his employer that he will not 

o So. 

Sec. 1746. One who, for a good consideration, agrees to 
serve another, must perform the service, and must use ordinary 
care and diligence therein, so long as he is thus employed. 

Sec. 1747. One who is employed at his own request to do 
that which is more for his own advantage than for that of his 
employer, must use great care and diligence therein to pro- 
tect the interest of the latter. 

Sec. 1748. A contract to render personal service, other than 
a contract of apprenticeship, as provided in the Chapter on 
Apprentices, cannot be enforced against the employe beyond 
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the term of two years from the commencement of service un- 
der it; but if the employe voluntarily continues his service un- 
der it beyond that time, the contract may be referred to as 
affording a presumptive measure of the compensation. 


Sec. 1749. An employe must substantially comply with all 
the directions of his employer concerning the service on which 
he is engaged, except where such obedience is impossible or 
unlawful, or would impose new and unreasonable burdens 
upon the employe. 

Sec. 1750. An employe must perform his service in con- 
formity to the usage of the place of performance, unless oth- 
erwise directed by his employer, or unless it is impracticable, 
or manifestly injurious to his employer to do so. 

Sec. 1751. An employe is bound to exercise a reasonable 
degree of skill, unless his employer has notice, before employ- 
ing him, of his want of skill. 

Sec. 1752. An employe is always bound to use such skill 
as he possesses, so far as the same is required, for the service 
specitied. 

Sec. 1753. Everything which an employe acquires by virtue 
of his employment, except the compensation, if any, which is 
due to him from his employer, belongs to the latter, whether 
acquired lawfully or unlawfully, or during or after the expira- 
tion of the term of his employment. 

Sec. 1754. An employe must, on demand, render to his 
employer just accounts of all his transactions in the course of 
his service, as often as may be reasonable, and must, without 
demand, give prompt notice to his employer of everything 
which he receives for his account. 

Sec. 1755. An employe who receives anything on account 
of his employer, in any capacity other than that of a mere 
servant, is not bound to deliver it to him until demanded, and 
is not at liberty to send it to him from a distance, without de- 
mand, in any mode involving greater risk than its retention 
by the employe himself. 

Sec. 1756. An employe who has any business to transact on 
his own account, similar to that intrusted to him by his em- 
ployer, must always give the latter the preference. 

Sec. 1757. An employe who is expressly authorized to em- 
ploy a substitute is liable to his principal only for want of or- 
dinary care in his selection. The substitute is directly 
responsible to the principal. 

Sec. 1758. An employe who is guilty of a culpable degree 
of negligence is liable to his employer for the damage thereby 
caused to the latter; and the employer is liable to him, if the 
service is not gratuitous, for the value of such services only as 
are properly rendered. ` 

Sec. 1759. Where service is to be rendered by two or more 
persons jointly, and one of them dies, the survivor must act 
alone, if the service to be rendered is such as he can rightly 
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perform without the aid of the deceased person, but not other- 
wise. 

Sec. 1760. The obligations peculiar to confidential employ-~ 
ments are defined in the Title on Trusts. 


ARTICLE TV. 


TERMINATION OF EMPLOYMENT 


Section 1765. Termination by death, etc. of employer. 
«& 1766. Employment, how terminated. 
‘“ 1767. Continuance of service in certain cases. 
e 1768. Fermination at will, 
1769. Termination by employer for fault. 
ec 1770. Termination by employe for fault. 
KG 1771. Compensation of employe dismissed for cause. 
ee 1772. Compensation of employe leaving for cause. 


Sec. 1765. Every employment in which the power of the 
employe is not coupled with an interest in its subject is 
terminated by notice to him of: _ f 

1. The death of the employer; or, 

2. His legal incapacity to contract. 

Sec. 1766. Every employment is terminated :- 

1. By the expiration of its appointed term. 

2. By the extinction of its subject. 

3. By the death of the employe; or, 

4. By his legal incapacity to act as such. 

Sec. 1767. An employe, unless the term of his service has 
expired, or unless he has a right to discontinue it at any time 
without notice, must continue his service after notice of the 
death or incapacity of his employer, so far as is necessary to 
protect from serious injury the interests of the employer’s 
successor in interest, until a reasonable time after notice of the 
facts has been communicated to such successor. The successor 
must compensate the employe for such service according to 
the terms of the contract of employment. 

Sec. 1768. An employment having no specified term, may 
be terminated at the will of either party, on notice to the 
other, except where otherwise provided by this Title. 

Sec. 1769. An employment, even for a specified term, may 
be terminated at any time by the employer, in case of any 
willful breach of duty by the employe in the course of his em- 
ployment, or in case of his habitual neglect of his duty or con- 
tinued incapacity to perform it. ; 

Sec. 1770. An employment, even for a specified term, may 
be terminated by the employe at any time, in case of any 
willful or permanent breach of the obligations of his employer 
to him as an employe. ; 

Sec. 1771. An employe, dismissed by his employer for good 
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cause, is not entitled to any compensation for services rendered 
since the last day upon which a payment became due to him 
under the contract. 

Sec. 1772. An employe who quits the service of his employer 
for good cause, is entitled to such proportion of the compen- 
sation which would become due in case of full performance, 
as the services which he has already rendered, bear to ,the 
services which he was to render as full performance. ‘ 


CHAPTER II. 


PARTICULAR EMPLOYMENTS. 


Article T. Alaster and servant. 
c LIT, Agents. 
«& TTT, Factors. 


ARTICLE I. 


MASTER AND SERVANT. 


Section 1777. Servant, what. 
as 1778. Term of hiring. 
és 1779. Same. 
ec 780. Renewal of hiring. 


{£ 178I. Time of service. 
t 1782. Servant to pay over without demand. 
cc 1783. When servant may be discharged. 


Sec. 1777. A servant is one whois employed to render per- 
sonal service to his employer, otherwise than in the pursuit of 
an independent calling, and who in such service remains en- 
tirely under the control and direction of the latter, who is 
called his master. 

Sec. 1778. A servant is presumed to have been hired for 
such length of time as the parties adopt for the estimation of 
wages. A hiring at a yearly ratẹ is presumed to be for one 
year; a hiring at a daily rate, for one day; a hiring by piece 
work, for no specified term. 

Sec. 1779. In the absence of any agreement or custom as 
to the term of service, the time of payment, or rate or value 
of wages, a servant is presumed to be hired by the month, at 
a monthly rate of reasonable wages, to be paid when the 
service is performed. 

Sec. 1780. Where, after the expiration of an agreement re- 
specting the wages and the term of service, the parties con- 
tinue the relation of master and servant, they are presumed 
to have renewed the agreement for the same wages and term. 
of service. 

Sec. 1781. The entire time of a domestic servant belongs 
to the master, and the time of other servants to such extent 
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as is usual in the business in which they serve, not exceeding 
in any case ten hours in the day. 

Sec. 1782. A servant must deliver to his master, as soon_as 
with reasonable diligence he can find him, everything that he 
receives for his account, without demand; but he is not bound 
without orders from his master, to send anything to him 
through another person. 

Sec. 1783. A master may discharge any servant, other than 
an apprentice, whether engaged for a fixed term or not: 

I. If he is guilty of misconduct in the course of his service, 
or of gross immorality, though unconnected with the samy; or, 

2. If, being employed about the person of the master, or in 
a confidential position, the master discovers that he has been 
guilty of misconduct, before or after the commencement of his 
service, of such a nature that if the master had known or con- 
templated it, he would not have so employed him. 


ARTICLE II. 
AGENTS. 


Section 1788. Agent to conform to his authority. 
s 1789. Must keep his principal informed. 
t 1790. Collecting agent. 


$ 1791. Responsibility of sub-agent. 


Sec. 1788. An agent must not exceed the limits of his actual 
authority, as defined by the Title on Agency. 
Sec. 1789. An agent must use ordinary diligence to keep 
his principal informed of his acts in the course of the agéncy. 
Sec. 1790. An agent employed to collect a negotiable in- 
strument mnst collect it promptly, and take all measures nec- 
‘essary to charge the parties thereto, in case of its dishonor; 
and, if it is a bill of exchange, must present it for acceptance 
with reasonable diligence. 
© Sec. 1791. A mere agent of an agent is not responsible as 
such to the principal of the latter. 


ARTICLE III. 
FACTORS. 


Section 1796. Factor, what. 
a 1797. Obedience required from factor. 
e 1798. Sales on credit. 
ft 1799. Liability pf factor under guaranty commission. 
ae 1800. Factor cannot relieve himself from liability. 


_ Sec. 1796. A factor is an agent, who, in the pursuit of an 
independent calling, is employed by another to sell property 
for him, and is vested by the latter with the possession or 
čontrol of the property, or authorized to receive payment 
therefor from the purchaser. 


= 


| 
| 
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Sec. 1797. A factor must obey the instructions of his prin- 
cipal to the same extent as any other employe, notwithstandin 
any advances he may have made to his principal upon the 
property consigned to him, except that if the principal forbids 
him to sell at the market price, he may, nevertheless, sell for 
his reimbursement, after giving to his principal reasonable 
notice of his intention to do so, and of the time and place of 
sale, and proceeding in all respects as a pledgee. 

Sec. 1798. A factor may sell property consigned to him on 
such credit as is usual; but, having once agreed with the pur- 
chaser upon the terms of credit, may not extend it. 

Sec. 1799. A factor who charges his principal with a guar- 
anty commission upon a sale, thereby assumes absolutely tọ 
pay the price when it falls due, as if it were a debt of his own, 
and not as a mere guarantor for the purchaser; but he does 
not thereby assume any additional responsibility for the safety 
of his remittance of the proceeds. 

Sec. 1800. A factor who receives property for sale, under 
a general agreement or usage to guarantee the sales or the 
remittance of the proceeds, cannot relieve himself from respon- 
sibility therefor without the consent of his principal. 


CHAPTER JIL 


SERVICE WITHOUT EMPLOYMENT. 

Sec. 1805. One who officiously, and without the consent of 
the real or apparent owner of a thing, takes it into his posses- 
sion for the purpose of rendering service about it, must com- 
plete such service, and use ordinary care, diligence, and rea- 
sonable skill about the same. He is not entitled to any 
compensation for his service or expenses, except that he may 
deduct actual and necessary expenses, incurred by him about 
such service from any profits which his service has caused the 
thing to acquire for its owner, and must account to the owner 
for the residue. 


» 


TITLE VII. 


CARRIAGE. 
Z. 


Chapter 

cc LT, 
ce LTT. 
IV. 
33 VY. 


Section ISIO. 


6 ISII. 
& ISI2. 


Carriage in general. 
Carriage of persons. 
Carriage of property. 
Carriage of messages. 
Common Carriers. 


CHAPTER I. 


CARRIAGE IN GENERAL. 


Contract of carriage. 
Obligations of gratuitous carriers. 
Obligations of gratuitous carrier who ha 


begun to carry. re 
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Sec. 1810. The contract of carriage is a contract for the 
conveyance of property, persons, or messages, from one place 
to another. 

Sec. 18x11. Carriers without reward are subject to the same 
mles as employes, without reward, except so far as is other- 
wise provided by this Title. 

Sec. 1812. A carrier without reward, who has begun to 
erfform his undertaking, must complete it in like manner as 
fhe had received a reward, unless he restores the person or 
thing carried to as favorable a position as before he com- 
menced his carriage. 


CHAPTER II. 


CARRIAGE OF PERSONS. 


Article JL. Gratuitous carriage. 
“ LT. Carriage for reward. 


ARTICLE I. 
GRATUITOUS CARRIAGE OF PERSONS. 


Sec. 1815. A carrier of persons without reward must use 
ordinary care and diligence for their safe carriage. 


wt 


ARTICLE II. o 
CARRIAGE FOR REWARD, 


Section 1817. General duties of carrier. 
s 1818. Vehicles. 
s r8r1g. Not to overload his vehicle. 
t 1820. Treatment of passengers. 
« r821. Fate of speed and delays. 


Sec. 1817. A carrier of persons for’reward must use the 
utmost care and diligence for their safe carriage, must provide 
tverything necessary for that purpose, and must exercise to 
that end a reasonable degree of skill. * 

Sec. 1818. A carrier of persons for reward is bound to 
provide vehicles safe and fit for the purposes to which they 
we put, and is not excused for default in this respect by any 
degree of care. 

Sec. 1819. A.carrier of persons for reward must not over- 
towd or overload his vehicle. 

Sec. 1820. A carrier of persons for reward must give to 
passengers all such accommodations as are usual and reason- 
ible, and must treat them with civility, and give them a reason- 
ible degree of attention. 

Sec, 1821. A carrier of persons for reward must travel at a 
fasonable rate of speed, and without any unreasonable delay, 
deviation from his proper route. ~ 
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CARRIAGE OF PROPERTY. 


Article JI. General definitions. 
IT. Obligations of the carrier. 
«LTT, Bill of lading. 


« LIV. Freightage. 
ARTICLE I. 
GENERAL DEFINITIONS. 


Sec. 1825. Property carried is called freight; the reward, ` 
if any, to be paid for its carriage is called freightage; the per- . 
son who delivers the freight to the carrier is called the con- 
signor; and the person to whom it is to be delivered is called 
the consignee. 
ARTICLE II. 


OBLIGATIONS OF THE CARRIER. 


Section. 1830. Care and diligence required of carriers. 
e I831. Carrier to obey directions. 
s 1832. Conflict of orders. 
c 1833. Delivery of freight. 
e 1834. Place of delivery. 


s 1835. Obligations of carrier when freight is not 
delivered to consignee. 
ee 1836. How carrier may terminate his liability. 


Sec. 1830. A carrier of property for reward must use at 
least ordinary care and diligence in the performance of all his 
duties. A carrier without reward must use at least slight 
care and diligence. 

Sec. 1831. A carrier must comply with the directions of the 
consignor or consignee to the same extent as an employe is 
bound to comply with those of his employer. 

Sec. 1832. When the directions of a consignor and con- 
signee are conflicting, the carrier must comply with those of 
the consignorin respect toall matters except the delivery of the 
freight, as to which he must comply with the directions of the 
consignee, unless the.consignor has specially forbidden the 
carrier to receive orders from the consignee inconsistent with 
his own. 

Sec. 1833. A carrier of property must deliver it to the 
consignee at the place to which it is addressed, in the manner 
usual at that place. 

Sec. 1834. If there is no usage to the contrary at the place 
-of delivery, freight must be delivered’as follows:. i 

1. If carried ona railway owned or managed by the carrier, 
it may be delivered at the station nearest to the place to 
which it is addressed. 
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2. If carried by water, it may be delivered at a wharf or 
other suitable landing, at or within a reasonable distance from 
the place of address. 

3. In other cases, it must be delivered to the consignee or 
his agent, personally, if either can, with reasonable diligence, 
be found. 

Sec. 1835. If, for any reason, a carrier does not deliver 
freight to the consignee or his agent personally, he must give 
notice to the consignee of its arrival, and keep the same in 
safety upon his responsibility as a warehouseman, until the 
consignee has had a reasonable time to remove it. If the 
place of residence or business of the consignee be unknown to 
the carrier, he may give the notice by letter dropped in the 
nearest postoffice. 

Sec. 1836. If a consignee does not accept and remove 
freight within a reasonable time after the carrier has fulfilled 
_ his obligation to deliver, or duly offered to fulfill the same, the 
carrier may exonerate himself from further liability by placing 
the freight in a suitable warehouse, on storage, on account of 
the consignee, and giving notice thereof to him. 


ARTICLE III. 


z BILL OF LADING. 


Section 1840. Bill of lading, what. 
I84z. Bill of lading negotiable. 

« 1842. Same. 

K 1843. Efect of bill of lading on nel etc. of carrier. 

fe 1844. Bills of lading to be given to consiguor. 

c 1845. Carrier exonerated by delivery according to 
bill of lading. 

t 1846. Carrier may demand surrender of bill of lading 
before delivery. 


‘Sec. 1840. A bill of lading is an instrument in writing, 
signed by a carrier or his agent, describing the freight so as 
to identify it, stating the name of the consignor, the terms of 
the contract for carriage, and agreeing or directing that the 
freight be delivered to the order or assigns of a specified per- 
son at a specified place. 

Sec. 1841. All the title to the freight which the first holder. 
of a bill of lading had when he received it, passes to every 
subsequent indorsee thereof in good faith and and for value, 
in the ordinary course of business, with like effect and in like 
manner as in the case of a bill of exchange. 

Sec. 1842. When a bill of lading is made to “bearer” or 
in equivalent terms, a simple transfer thereof, by delivery, con- 
veys the same title as an indorsement. 

Sec. 1843. A bill of lading does not alter the rights or ob- 
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ligations of the carrier as defined in this Chapter, unless it js. 
plainly inconsistent therewith. 

Sec. 1844. A carrier must subscribe and deliver to the con- 
signor, on demand, any reasonable number of bills of lading, 
of the same tenor, expressing truly the original contract for 
carriage; and if he refuses to do so, the consignor may take 
the freight from him, and recover from him, besides, all dam- 
age thereby occasioned. 

Sec. 1845. A carrier is exonerated from liability for freight 
by delivery thereof, in good faith, to any holder of a bill of 
lading therefor, properly indorsed, or made in favor of the 
bearer. 

Sec. 1846. When a carrier has given a bill of lading, or 
other instrument substantially equivalent thereto, he may re- 
quire its surrender or a reasonable indemnity ‘against claims 
thereon, before delivering the freight. 


ARTICLE V. 
FREIGHTAGE, 
Section 1850. When freightage ts to be paid. 
e r&5r. Consignor, when liable for freightage. 
Gi 1852. Consignee, when liable. 


ce 1853. Natural increase of freight. 

s 1854. Apportionment by contract. 

e 1855. Same. 

c 1856. Apportionment according to distance. 

cc 1857. Freight carried further than agreed, etc. 
t 1858. Carrter’s lien for freig htage. 


Sec. 1850. A carrier may require his freightage to be paid 
upon his receiving the freight; but if he does not demand it 
then, he cannot until he is ready to deliver the freight to the 
consignee. 

Sec. 1851. The consignor of freightis presumed to be liable 
for the freightage, but if the contract between him and the 
carrier provides that the consignee shall pay it, and the carrier 
allows the consignee to take the freight, he cannot afterwards _ 
recover the freightage from the consignor. 

Sec. 1852. The consignee of freight is liable for the freight- 
age, if he accepts the freight with notice of the intention of 
the consignor that he should pay it. $ 

Sec. 1853. No freightage can be charged upon the natural 
increase of freight. 

Sec. 1884. If freightage is apportioned by a bill of lading 
or other contract made between a consignor and carrier, the 
carrier is entitled to payment, according to the apportionment, 
for so much as he delivers. 

Sec. 1855. Ifa part of the freight is accepted by a consignee, 
without a specific objection that the rest is not delivered, the 
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freightage must be apportioned and paid as to that part, 
though not apportioned in the original contract. 

Sec. 1856. If a consignee voluntarily receives freight-at a 
place short of the one appointed for delivery, the carrier is 
entitled to a just proportion of the freightage, according to 
distance. If the carrier, being ready and willing, offers to 
complete the transit, he is entitled to the full freightage. If 
he does not thus offer completion, and the consignee receives 
the freight only from necessity, the carrier is not entitled to 
any freightage. 

Sec. 1857. If freight is carried further, or more expedi- 
tiously,' than was agreed upon by the parties, the carrier is not 
entitled to additional compensation, and cannot refuse to deliver 
it, on demand of the consignee, at the place and time of its 
arrival. 

Sec. 1858. A carrier has a lien for freightage, which is 
regulated by the Title on Liens. 


CHAPTER IV. 


CARRIAGE OF MESSAGES, 


Section 18627 Obligations of carriers of messages. 
e 1863. Degree of care and diligence required. 


Sec. 1862. A carrier of messages for reward, other than by 
telegraph or telephone, must deliver them at the place to 
which they are addressed, or to the person for whom they are 
intended. Such carrier, by telegraph or telephone, must 
deliver them at such place and to such pérson, provided 
the place of address, or the person for whom they are intended, 
is within a distance of two miles from the main office of 
the carrier in the city or town to which the messages are 
transmitted, and the carrier is not required, in making the ` 
delivery, to pay on his route, toll or ferriage ; but for any dis- 
tance beyond one mile from such office, compensation may be 
charged for a messenger employed by the carrier. 

Sec. 1863. A carrier of messages for reward must use 
great care and diligence in the transmission and delivery of 
messages. 


CHAPTER V. 


COMMON CARRIERS. 


4lrtcle Z. Common carriers in general. 
. LT, Common carriers of persons. 
q TII. Common carriers of property. 
s£ LV. Common carriers of messages. 
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ARTICLE I. 
COMMON CARRIERS IN G&NERAL. 


Section 1867. Common carrier, what. 
1868. Obligation to accept freight. 
‘t 1869. Obligation not to give preference. * 


e r870. What preferences le must give. 

ce 7871. Starting. 

< r872. Compensation. 

& 1873. Obligations of carrier altered only by agree- 
meni, 

ee 1874. Certain agreements void. 


a 1875. Efect of written contract. 
t r876. When not liable for loss. 


. Sec. 1867. Every one who offers to the public to carry per- 
sons, property, or messages, excepting only telegraphic or 
telephonic messages, is a common carrier of whatever he thus 
offers to carry. 

Sec. 1868. A common carrier must, if able to do so, accept 
and carry whatever is offered to him, at a reasonable time and 
place, of a kind that he undertakes or is accustomed to carry. 

Sec. 1869. A common carrier must not give preference in 
time, price, or otherwise to one person over another. Every 
common carrier of passengers by railroad, or by vessel plying 
upon waters lying wholly within this State, shall establish a 
schedule time for the starting of trains or vessels from their 
respective stations or wharves, of which public notice shall be 
given, and shall, weather permitting, except in case of acci- 
dent or detention caused by connecting lines, start their said 
trains or vessels at or within ten minutes after the schedule 
time so established and notice given, under a penalty of two 
hundred and fifty dollars for each neglect so to do, to be re- 
covered by action before any court of competent jurisdiction, 
upon complaint filed by the county attorney of the county in 
the name of the State, and paid into the common school fund 
of the said county. 

Sec. 1870. A common carrier must always give a preference 
in time, and may give a preference in price, to the United 
States and to this State. 

Sec. 1871. A common carrier must start at such time and 
place as he announces to the public, unless detained by acci- 
dent or the elements, or in order to connect with carriers on 
other lines of travel. 

Sec. 1872. A common carrier is entitled to a reasonable 
compensation and no more, which he may require to be paid 
in advance. If payment thereof is refused, he may refuse to 
carry. 

Sec. 1873. The obligations of a common carrier cannot be 
imited by general notice on his part, but may be limited by 
‘Special contract. 


- 
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Sec. 1874. A common carrier cannot be exonerated by any 

agreement made in anticipation thereof, from liability for the 

. gross negligence, fraud, or willful wrong of himself or his 
servants. 

Sec. 1875. A passenger, consignor, or consignee, by ac- 
cepting a ticket, bill of lading or written contract for carriage, 
with a knowledge of its terms, assents to the rate of hire, the 
time, place and manner of delivery therein stated. But his 
assent to any other modification of the carrier’s rights or obli- 
gations contained in such instrument can only be manifested 
by his signature to the same. 

Sec. 1876. A common carrier is not responsible for loss or 
miscarriage of a letter, or package having the form of a letter, 
containing money or notes, bills of exchange, or other papers 
of value, unless he is informed at the time of its receipt of the 
value of its contents. 


i ARTICLE II. 
COMMON CARRIERS OF PERSONS. 


Section 1880. Obligation to carry baggage. 


s 1881. Baggage, what. 

e 1882. Liability for baggage. 

a 1883. Baggage, how carried and delivered. 
s 1884. Obligation to provide vehicles. 

e 1885. Seats for passengers. 


= 1886. Regulations for conduct of business. 
sé 1887. Fare, when payable. 

£ 1888. Ejection of passengers. 

z 1889. Hare not payable after ejection. 

te 1890. Carriers lien. 


Sec. 1880. A common carrier of persons, unless his vehicle 
is fitted for the reception of persons exclusively, must receive 
and carry a reasonable amount of baggage for each passenger, 
without charge, except for an excess of weight over one hun- 
dred pounds to a passenger; but if such carrier be a proprietor 
of a stage line, he may not receive and carry for each pas- 
senger by such stage line, without charge, more than sixty 
pounds of baggage. , 

Sec. 1881. Baggage may consist of any articles intended 
for the use of a passenger while traveling, or for his personal 
equipment. 

Sec. 1882. The liability of a carrier for baggage received 
by him with a passenger is the same as that of a common 
carrier of property. : 

| Sec. 1883. A common carrier must deliver every passen- 
| gers baggage, whether within the prescribed weight or not,’ 
immediately upon the arrival of the passenger at his destina- 
tion: and, unless the vehicle would be overcrowded or over- 
loaded thereby, must carry it on- the same vehicle by which 
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he carries the passenger to whom it belonged, except that 
where baggage is transported by rail, it must be checked and 
carried ina regular baggage car; and whenever passengers 
neglect or refuse to have their baggage so checked and trans. 
ported, it is carried at their risk. 

Sec. 1884. A common carrier of persons must provide a 
sufficient number of vehicles to accommodate all the passen- 
gers who can be reasonably expected to require carriage at 
any one time. 

Sec. 1885. A common carrier of persons must provide 
every passenger with a seat. He must not overload his 
vehicle by receiving and carrying more passengers than its, 
rated capacity allows. 

Sec. 1886. A common carrier of persons may make rules: 
for the conduct of his business, and may require passengers to 
conform to them, if they are lawful, public, uniform in their 
application, and reasonable. , 

Sec. 1887. A common carrier may demand the fare of pas- 
sengers, either at starting or at any subsequent time. 

Sec. 1888. A passenger who refuses to. pay his fare or to 
conform to any lawful regulation of the carrier, may be ejected 
from the vehicle by the carrier. But this must be done with 
as little violence as possible, and at any usual stopping place 
or near some dwelling house. 

Sec. 1889. After having ejected a passenger, a carrier has 
no right to require the payment of any part of his fare. 

Sec. 1890. A common carrier has a lien upon the baggage 
of a passenger for the payment of such fare as he is entitled 
to from him. This lien is regulated by the Title on Liens. 


ARTICLE III. 
COMMON CARRIERS OF PROPERTY. 


Section 1895. Liability of inland carriers for loss. 
e 1896. When exemptions do not apply. 
d 1897. Liability for delay. 


te 1898. Consignor of valuables to declare their nature. 

E 1899. Delivery of freight beyond usual route. 

ee 1900. Proof to be given in case"of loss. ` 

e rgor. Carriers services, other than carriage and de- 
livery. 


se 1902. Sale of perishable property for freight. 


Sec. 1895. Unless the consigaor accompanies the freight 
and retains exclusive control thereof, an inland common car- 
rier of property is liable, from the time that he accepts until 
he relieves himself from liability, pursuant to Secticns I 585 to 
1589, for the loss or injury thereof from any cause whatever, 
except: 

I. An inherent defect, vice, weakness,,or a spontaneous at- 
tion of the property itself. 


o 
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2. The act of a public enemy of the United States, or of 
this State. 

3. The act of the law; or, 

4. An irresistible superhuman cause. 

Sec. 1896. A common carrier is liable, even in the cases 
excepted by the last section, if his ordinary negligence exposes 
the property to the cause of the loss. . j 

Sec. 1897. A common carrier is lia ble for delay only when 
it is caused by his want-of ordinary care and diligence. 

Sec. 1898. A common carrier of gold, silver, platina, or of 
precious stones, or of imitations thereof, in a manufactured or 
unmanufactured state; of timepieces of any description; 
of negotiable paper or other valuable writings; of pictures, 
glass, or chinaware; of statuary, silk, or laces; or of plated 
ware of any kind, is not liable for more than fifty dollars 
upon the loss or injury of any one package of such articles, 
unless he has notice upon his receipt thereof, by mark upon 
the package or otherwise, of the nature of the freight, nor is 
such carrier liable upon any package carried for more than. 
the value of the articles named in the receipt or the bill of 
lading. 

Sec. 1899. If a common carrier accepts freight for a place 
beyond his usual rome, he must, unless he stipulates other- 
wise, deliver it af the end of his route, in that direction to some 
other competent carrier carrying to the place of address, or 
connected with those who thus carry, and his liability ceases 
upon making such delivery. 

Sec. 1900. If freight addressed to a place beyond the usual 
route of the common carrier who first received it, is lost or 
injured, he must, within a reasonable time after demand, give 
setisfactory proof to the consignor that the loss or injury did 
uot occur while it was in his charge, or he will be himself 
lable therefor. , a 

Sec. rg01. In respect to any service rendered by a common 
carrier about freight, other than its carriage and delivery, his 
tights and obligations are defined by the Titles on Deposit 
and Service. 

Sec. 1902. If, from any cause other than want of ordinary 
care and diligence on his part, a common carrier is unable to 
deliver perishable property transported by him, and collect 
his charges thereon, he may cause the.property to be sold in 
open market, to satisfy his lien for freightage. 


ARTICLE IV. 


COMMON CARRIERS OF MESSAGES. 


Section 1907. Order of transmission of telegraphic messages. 
ke I908. Order in other cases. 
te 1909. Damages when message ts refused or post- 
: poned. 
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Sec. 1907. A carrier of messages by telegraph or telephone 
must, if it is practicable, transmit every such message imme~ 
diately upon its receipt. Butif this is not practicable, and 
several messages accumulate upon his hands, he must transmit 
them in the following order: 

i. Messages from public agents of the United States or of 
this.State, on public business. 

2. Messages giving information relating to the sickness or 
death of any person. 

3. Messages intended in good faith for immediate publica- 
tion in newspapers, and not for any secret use. 

4. Other messages in the order in which they were re- 
ceived. 

Sec. r908. A common carrier of messages, otherwise than 
by telegraph or telephone, must transmit them in the order 
in which he receives them, except messages from agents of 
the United States or of this State, on public business, to which 
he must always give priority. 

Sec. 1909. Every person whose message is refused or post- 

poned, contrary to the provisions of this Chapter, is entitled to 
recover from the carrier his actual damages, and fifty dollars. 
in addition thereto. 


TITLE VII. f 
TRUSTS. 
Chapter I. Trusts in general. 
« LL, Trusts for the benett of third persons. 
CHAPTER TI. 
TRUSTS IN GENERAL. 


“irticle I. Nature and creation of a trust. 
s LL. Obligations of trustees. 
ee JH. Obligations of third persons. 
ARTICLE I. 
NATURE AND CREATION OF A TRUST. 


Section 1915. Trusts classified. 
i T916. Voluntary trust, what. 


E 1917. Lnvoluntary trust, what. 

i: 1918. Parties to the contract. 

s zoro. What constitutes one a trustee. 

e 1920. For what purpose a trustee may be created. 
e 1921. Voluntary trust, how created as to trustor. 

2: 1922. How created as to trustee. 

a 1923. Involuntary trustee, who is. 

“1924. Involuntary trust, resulting from negligence, 


etc. 
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Sec. 1915. A trust is either: 
1. Voluntary; or, 
. Involuntary. 

Bea r916. A voluntary trust is an obligation arising out of 
a personal confidence reposed in and voluntarily accepted by 
one for the benefit of another. 

Sec. 1917. An involuntary trust is one which is created by 
operation of law. 

Sec. 1918. The person whose confidence creates the trust _ 
is called the trustor ; the person in whom the confidence is. ` 
reposed is called the trustee ; ; and the person for whose benefit 
the trust is created is called the beneficiary. 

Sec. 1919. Every person who voluntary assumes a relation: 
of personal confidence with another is deemed a trustee, within 
the meaning of this Chapter, not only as to the person who 
reposes such confidence, but also as to all persons of whose 
affairs he thus acquires information which was given to such 
person in the like confidence, or over whose affairs he, by- 
such confidence, obtains any control: 

Sec. 1920. A trust may be created for any purpose. for 
which a contract may lawfully be made, except as otherwise 
prescribed by the Titles on Uses and Trusts and on Transfers. 

Sec. 1921. Subject to the provisions of Section 786, a vol- _ 
untary trust is created, as to the trustor and beneficiary, by 
any words or acts of the trustor, indicating with reasonable 
certainty: 

1. An intention on the part of the trustor to create a trust ; 
and, met 

2. The subject, purpose, and beneficiary of the trust. 

Sec. 1922. Subject to the provisions of Section 786, a vol- 
untary trust is created, as to the trustee, by any words or acts 
of his indicating, with reasonable certainty: 

r. His acceptance of the trust, or his acknowledgement, 

made upon sufficient consideration, of its existence ; and, 

2. The subject, purpose, and beneficiary of the trust. 

Sec. 1923. One who wrongfully detains a thing is an invol- 
untary trustee thereof, for the benefit of the owner. 

Sec. 1924. One who gains a thing by fraud, accident, mis- 
take, undue influence, the violation of a trust, or other wrong- 
ful act, is, unless he has some other or better right thereto, an 
involuntary trustee of the thing gained, for the benefit of the 
person who would otherwise have had it. sad 


ARTICLE II. 
OBLIGATIONS OF TRUSTEES. 


Section 1930. Trustee’s obligation to good faith. 
i I931. Trustee not to use property for his own ben- 
eft. 
< 1932. Certain transactions forbidden. 
93 
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Section 1933. Trustees intiuence not to be used for his ad- 


vantage. 

E£ 1934. Trustee not to assume a trust adverse to inter- 
est of beneficiary. 

ce 1935- To disclose adverse interest. 

c 1936. Trustee guilty of fraud, when. 

7937- Presumption against trustees. 


fe 1938. Trustee mingling trust property with his own. 
1939. Measure of Liability for breach of trust. 
T940. Same. 

k T947. Co-trustees, how far liable for cach other. 


Sec. 1930. In all matters connected with his trust, a trustee 
is bound to act in the highest good faith toward his beneticiary, 
and may not obtain any advantage therein over the latter by 
the slightest misrepresentation, concealment, threat, or adverse 
pressure of any kind. 

Sec. 1931. A trustee may not use or deal with the trust 
property for his own benefit, or for any other purpose uncon- 
nected with the trust, in any manner. 

w Sec. 1932. Neither a trustee nor any of his agents may take 
part in any transaction concerning the trust in which he or any 
one for whom he acts as agent has an interest, present or con- 
tingent, adverse to that of his beneficiary, except as follows: 

1. When the beneficiary, having capacity to contract, with 
full knowledge of the motives of the trustee, and of all other 
facts concerning the transaction which might affect his own 
decision, and without the use of any influence on the part of 
the trustee, permits him to do so. 

2. When the beneficiary, not having capacity to contract the 
proper court, upon the like information of the facts, grants the 
like permission; or, 

3. When some of the beneficiaries having capacity to con- 
tract, and some not having it, the former grant permission for 
themselves, and the proper court for the latter, in the manner 
above prescribed. 

Sec. 1933. A trustee may not use the influence which his 
position gives him to obtain any advantage from his bene- 
ficiary. 

Sec. 1934. No trustee, so long as he remains in the trust, 
may undertake another trust adverse in its nature to the inter- 
est of his beneficiary in the subject of the trust, without the 
consent of the latter. 

Sec. 1935. If a trustee acquires any interest, or becomes 
charged with any duty, adverse to the interest of his bene- 
ficiary in the subject of the trust, he must immediately inform 
the latter thereof, and may be at once removed. 

Sec, 1936. Every violation of the provisions of the pre- 
ceding sections of this Article is a fraud against the beneficiary 
of the trust. 

Sec. 1937. All transactions between a trustee and his ben- 
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eficiary during the existence of the trust, or while the influence 
acquired by the trustee remains, by which he obtains any ad- 
vantage from his beneficiary, are presumed to be entered into 
by the latter without sufficient consideration, and under undue 
influence. 

Sec. 1935. A trustee who willfully and unnecessarily min- 
gles the trust property with his own, so as to constitute him- 
self in appearance its absolute owner, is liable for its safety in 
all events. 

Sec. 1939. A trustee who uses or disposes of the trust 
property contrary to Section 1931, may, at the option of the 
beneficiary, be required to account for all profits so made, or 
to pay the value of its use, and, if he has disposed thereof, to 
replace it with its fruits, or to account for its proceeds, with 
interest. : 

Sec. 1940. A trustee who uses or disposes of the trust 
property in any manner not authorized by the trust, but in 
good faith, and with intent to serve the interests of the bene- 
ficiary, is hable only to make good whatever is lost to the ben- 
eficiary by his error. 

Sec. 1941. A trustee is responsible for the wrongful acts of 


` aco-trustee to which he consented, or which, by his negli- 


gence, he enabled the latter to commit, but for no others. 


a 


ARTICLE HI. 
OBLIGATIONS OF THIRD PERSONS. 


Section 1943. Third person, when involuntary trustee. 

i T944. When third person must see to application of 
trust property. 

Sec. 1943. Every one to whom property is transferred in 
violation of a trust, holds the same as an involuntary trustee 
under such trust, unless he purchased it in good faith, and for 
a valuable consideration. 

Sec. 1944. One who actually andin good faith transfers any 
money or other property to a trustee, as such, is not bound to 
see to the application thereof, and his rights can in no way be 
prejudiced by a misapplication thereof by the trustee. Other 
persons must, at their peril, see to the proper application of 
money or other property paid or delivered by them. 


CHAPTER II. 


TRUSTS FOR THE BENEFIT OF THIRD PERSONS. 


Article JI. Nature and creation of the trust. 
t Lf. Obligations of trustees. 
« LIL. Powers of trustees. 
« LV. Rights of trustees. 
A V. Termination of the trust. 
s PI. Succession or appointment of new trustees. 
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ARTICE I. 


NATURE AND CREATION OF THE TRUST. 


Section 1950. Who are trustees within scope of this Chapter. 
ae 1951. Creation of trust. 
& 1952. Trustees appointed by court. 
af 1953. Declaration of trust. 
“« 1954. Same. 


Sec. 1950. The provisions of this Chapter apply only to. 
express trusts, created for the benefit of another than the. 
trustor, and in which the title to the trust property is vested 
in the trustee; not including, however, those of executors, « 
administrators, and guardians, as such. 

Sec. 1951. The mutual consent of a trustor and trustee, 
creates a trust of which the beneficiary may take advantage 
at any time prior to its rescission. 

Sec. 1952. When a trustee is appointed by a court or public 
officer, as such, such court or officer is the trustor, within the 
meaning of the last section. ; 

Sec. 1953. The nature, extent and object of a trust are 
expressed in the declaration of trust. 

Sec. 1954. All declarations of a trustor to his trustees, in 
relation to the trust, before its acceptance by the trustees, or 
any of them, are to be deemed part of the declaration of the 
trust, except that when a declaration of trust is made in writ- 
ing, all previous declarations by the same trustor are merged 
therein. - 


ARTICLE II. 
OBLIGATIONS OF TRUSTEES. 


Section 1958. Trustees must obey declaration of trust. 

e£ 1959. Degree of care and diligence in- execution of 
trust. 

s 1960. Duty of trustee as to appointment of successor. 

r96r. Lnvestment of money by trustee. 

éi 1962. Interest, simple or compound, on omission to 
rnvest trust moneys. 

ae 1963. Purchase by trustee of claims against trust 


Jund. 


Sec. 1958. A trustee must fulfill the purpose of thetrust, as 
declared’ at its creation, and must follow all the directions of 
the trustor given at that time, except as modified by the con- 
sent of all parties interested in the same manner, and to the 
Same extent as an employe. 

Sec. 1959. A trustee, whether he receives any compensa- 
tion or not, must use at least ordinary care and diligence 1M 
the execution of his trust. 

Sec. 1960. If a trustee procures or assents to his discharge 
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` from his office, before his trust is fully executed, he must use 

- at least ordinary care and diligence to secure‘the appointment 
of a trustworthy successor before accepting his own final 
discharge. 

Sec. 1961. A trustee must invest money received by him 
under the trust, as fast as he collects a sufficient amount, in 
such manner as to afford reasonable security and interest for 
the same. 

Sec. 1962. If a trustee omits to invest the trust moneys 
according to the last sectibn, he must pay simple interest 
thereon, if such omission is negligent merely, and compound 
interest if it is willful. a o 

Sec. 1963. A trustee cannot enforce any claim against the 
trust property which he purchases after or in contemplation of ` 
his appointment as trustee; but he may be allowed, by any 
competent court, to charge to the trust property what he has— 
in good faith paid for the claim, upon discharging the same. 


ARTICLE IIL. 


POWERS OF TRUSTEES. 


Section 1965. Trustees powers as agent. 
s 1966. All must act. 
t 1967. Discretionary powers. 


Sec. 1965. A trustee is a general agent for the trust prop- 
erty. His authority is such as is conferred upon him by the 
declaration of trust and by this Chapter, and none other. His 
acts, within the scope of his authority, bind the trust property 
to the same extent as the acts of an agent bind his principal. 

Sec. 1966. Where there age several co-trustees, all must 

| unite in any act to bind the trust property, unless the declara- 

| Hon of trust otherwise provides. a. Ut 

| Sec. 1967. A discretionary power conferred upon a trustee 
is presumed nòt to be left to his arbitrary discretion, but may 
be controlled by the proper court if not reasonably exercised, 
unless an absolute discretion is clearly conferred by the declar- 
ation of trust. 
i ARTICLE IV. 


RIGHTS OF TRUSTEES. 


Section 1970. Indemnification of trustee. 
e Toọ7r. Compensation of trustee. 
s 1972. Involuntary trustee. - 

Sec. r970. A trustee is entitled to the repayment, out of 
the trust property, of all expenses actually and properly in- 
curred by him in the performance of his trust. He is entitled 
to the repayment of even unlawful expenditures, if they were 
productive of actual benefit to the estate. 
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Sec. 1971. When a declaration of trust is silent upon the 
subject of compensation, the trustee is entitled to the same 
compensation as an executor. If it specifies the amount of his 
compensation, he is entitled to the amount thus specified and 
no more. If it directs that he shall be allowed a compensation, 
but does not specify the rate or amount, he is entitled to such 
compensation as may be reasonable under the circumstances. 

Sec. 1972. An involuntary trustee, who becomes such 
through his own fault, has none of the rights mentioned in this 
Article. 

ARTICLE V. 


TERMINATION OF THE TRUST. 


Section 1975. Trust, how extinguished. 
I976. iVot revocable. 
ý 1977. Trustees office, how vacated. 
ee 1978. Trustee, how discharged. 
e 1979. Removal by District Court. 

Sec. 1975. A trust is extinguished by the entire fulfillment 
of its object, or by such object becoming impossible or unlaw- 
ful. . 

Sec. 1976. A trust cannot be revoked by the trustor after 
its acceptance, actual or presumed, by the trustee and bene- 
ficiaries, except by the consent of all the beneficiaries, unless 
the declaration of trust reserves a power of revocation to the 
trustor, and in that case the power must be strictly pursued. 

Sec. 1977. The office of a trustee is vacated : 

i. By his death ; or, 

2. By his discharge. 

Sec. 1978. A trustee can be dischar ged from his trust only 
as follows : 

I. 1. By the extinction of the trust. 

. By the completion of his duties under the trust. 

3. 3. By such means as may be prescribed by the declaration 
of trust. 

4. By the consent of the beneficiary, if he had capacity to 
contract. 

5. By the judgment of a competent tribunal, in a direct pro- 
ceeding for that purpose, that he is of unsound mind ; or, 

6. By the District Court. 

Sec. 1979. The District Court may remove any trustee 
who has violated or is unfit to execute the trust; or may 
accept the resignation of a trustee. 


ARTICLE VI. 
SUCCESSION OR APPOINTMENT OF NEW TRUSTEES. 
Section 1982. Vacant trusteeship filled by court. 


e 1983. Survivorship between co-trustees. 
“ 1984. Mistrigt Court as trustee. 


Pa 
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Sec. 1982. The District Court may appoint a trustee when- 
ever there is a vacancy, and the declaration of trust does not 
provide a practicable method of appointment. 


Sec. 1983. On the death, renunciation, or discharge of one 
of several co-trustees, the trust survives to the others. 

Sec. 1984. When a trust exists without any appointed 
trustee, or where all the trustees renounce, die, or are dis- 
charged, the District Court of the county where the trust 
property, or some portion thereof is situated, must appoint 
another trustee, and direct the execution of the trust. The 


court may, in its discretion, appoint the original number, or 
any less number of trustees. 


TITLE IX. 


AGENCY. 


Chapter T. Agency in general. 
c LT, Particular agencies. 


CHAPTER I. 


AGENCY IN GENERAL. 
eIrticle I. Definition of agency. 
es IT. Authority of agents. 
« JII. Mutual obligations of principals and third per- 


sous. 


« IV. Obligations of agents to third persons. 
s V. Delegation of agency. : 
“ VI. Termination of ageucy. 


a 
ARTICLE I. 


. DEFINITION OF AGENCY. 
| Section 1987. Agency, what. 
ee 1688. Who may appoint, and who may be an agent. 


fe 1989. Agents, general or special. 
r990. Agency, actual or ostensible. 
if 1991. Actual agency. 

« «7992. Ostensible agency. 


Sec. 1987. An agent is one who represents another, called. 
the principal, in dealings with third persons. Such representa- 
tion is called agency. : 

Sec. 1988. Any person having capacity to contract may 
appoint an agent, and any person may be an agent. 

Sec. 1989. An agent for a particular act or transaction is. 
called a special agent. All others are general agents. 

Sec. 1990. An agency is either actual or ostensible. 
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Sec. 1991. An agency is actual when the agent is really 
‘employed by the principal. 
Sec. r992. An agency is ostensible when the principal 


intentionally, or 


by want of ordinary care, causes a third 


person to belieye another to be his agent, who is not really 
‘employed by him. 


Section 1995. 


r996. 
sc ~ T997. 
c 1998. 
ee I999. 
se 2000. 


ee 2002. 


e 2002. 
e 2003. 
i 2004. 
& 2005. 
e 2000. 
ec 2007. 
te 2008. 
i 2009. 
te 2070. 
ce 2011. 
Gi 2072. 
“ee 2013. 
a 2014. 
cc 2015. 
t 2016. 
e 2017. 


ARTICLE II. 


AUTHORITY OF AGENTS. 


What authority may be conferred. 
Agent may perform acts required of prin- 
cipal by Code. R i 
Agent cannot kave authority to defraud prin- 
cipal. 

Creation of agency. 

Consideration unnecessary. 

Form of authority. 

Ratification of agents uct. 

Ratification of part of a transaction. 

When ratification void. 

Ratification not to work injury to third per- 
sons. 

Rescission of ratification. 

Measure of agent’s authority. 

Actual authority, what. 

Ostensible authority, what. 

Agents authority as to persons having notice 
of restrictrons upon tt. 

Agents necessary authority. 

Agent’s power to disobey tmstructons. 

Authority to be construed by its specific, rather 
than by tts general terms. 

Exceptions to general authority. 

What included in authority to sell personal 
property. 

What included in authority to sell real prop- 
erty. 

Authority of general agent to receive price of 
property. 


Authority of special agent to receive price. 


Sec. 1995. An agent may be authorized to do any acts 
which his principal might do, except those to which the latter 
is bourd to give his personal attention. 

Sec. 1996, Every act which, according to this Code, may 
be done by or to any person, may be done by or to the agent 
of such person for that purpose, unless a contrary intention 


«clearly appears. 


Sec. 1997. Anagent can never have authority, either actual 
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or ostensible, to do an act which is, and is known or suspected 
by the person with whom he deals to be, a fraud upon the 
principal. : 

Sec. 1998. An agency may be created, and an authority 
may be conferred, by a precedent authorization or a subse- 
quent ratification. 

Sec. 1999. A consideration is not necessary to make an 
authority, whether precedent or subsequent, binding upon the 
principal, 

Sec. 2000. An oral authorization is sufficient for any pur- 
pose, except that an authority to enter into a contract required 
by law to be in writing can only be given by an instrument in 
writing. 

Sec. 2001. A ratification can be made only in the manner 
that would have been necessary to confer an original authority 
for the act ratified, or where an oral authorization would 
suffice, by accepting or restraining the benefit of the act, with 
notice thereof. . ` l 

Sec. 2002. Ratification of part of an indivisible transaction 
is a ratification of the whole. 

Sec. 2003. A ratification is not valid unless, at the time of 
ratifying the act done, the principal has power to confer 
authority for such an act. . 

Sec. 2004. Na unauthorized act can be made valid, retro- 
actively, to the prejudice of third persons, without their con- 
sent. 

Sec. 2005. A ratification may be rescinded when made 
without such consent as is required in a contract, or with an 
imperfect knowledge of the material facts of the transaction 
ratitied, but not otherwise. 

Sec. 2006. An agent has such authority as the principal, 
actually or ostensibly, confers upon him. 

Sec. 2007. Actual authority is such as the principal inten- 
tionally confers upon the agent, or intentionally, or by want of 
ordinary care, allows the agent to believe himself to possess. 

Sec. 2008. Ostensible authority is such as a principal, inten- 
tionally or by want of ordinary care, causes or allows a third 
person to believe the agent to possess. 

Sec. 2009. Every agent has actually such authority as is 
defined by this Title, unless specially deprived thereof by his 


_ principal, and has even then such authority ostensibly, except 


as to persons who have actual or constructive notice of the 


| restriction upon his authority. 


Sec. 2010. An agent has authority : 
1. To do everything necessary and proper and usual, in the 


| ordinary course of business, for effecting the purpose of his 


agency ; and, . 

2. To make a representation respecting any matter of fact, 
not including the terms of his authority, but upon which his 
right to use his authority depends, and the truth of which 
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cannot be determined by the use of reasonable diligence on 
the part of the person to whom the representation is made. 

Sec. 2011. An agent has power to disobey instructions in 
dealing with the subject of the agency, in cases where itis 
clearly for the interest of his principal, that he should do so 
and there is not time to communicate with the principal. 

Sec. 2012. When an authority is given partly in general 
and partly in specific terms, the general authority gives no 
higher powers than those specifically mentioned. 

Sec. 2013. An authority expressed in general terms, how- 

ever broad, does not authorize an agent : 

x. To act in his own name, unless it is the usual course of 
ee re to do so. 

. To define the scope of his agency; or, 

x To do any act which a trustee is forbidden to do by 
Article IL, Chapter I., of the last Title. 

Sec. 2014. An authority to sell personal property includes 
authority to warrant the title of the principal, and the quantity 
and quality of the property. 

Sec. 2015. An authority to sell and convey real property 
includes authority to give the usual covenants of warranty. 

Sec. 2016. A general agent to sell, who is intrusted by the 
principal with the possession of the thing sold, has authority 
to receive the price. 

Sec. 2017. A special agent to sell has authority to receive 
the price on delivery of the thing sold, but not afterwards. 


ARTICLE II. 


MUTUAL OBLIGATIONS OF PRINCIPALS AND THIRD PNRSONS. 


Section 2020. Principal, how affected by acts of agent within 
the scope of his authortty. 


ec 2021. Principal, when bound by incomplete exccution 
of authority. 
ce 2022. Notice to agent, when notice to principal. 


e 2023. Obligation F princtpal when agent exceeds 
his authority. 


ce 2024. For acts done under a mere ostensible author ity. 

“ec 2025. When exclusive credit 1s given to agent. 

ce 2026. Fights of person who deals with agent without 
knowledge of agency. 

te 2027. Jnsirument intended to bind principal does 
bind hin. 


ec 2028. Principals responsibility for agents negli- 
gence or ontissjon. 

s 2029. Pr incipal’s responsibility for wrongs will- 
Sully committed by the agent. 


Sec. 2020. An agent represents his principal for all pur- 
poses within the scope of his actual. or ostensible authority, 
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` and all the rights and liabilities which would accrue to the 
agent from transactions within such limit, if they had been 
entered into on his own account, accrue to the principal. 

Sec. 2021. A principal is bound by an incomplete execution 
of an authority, when it is consistent with the whole purpose 
and scope thereof, but not otherwise. 

Sec. 2022. As against a principal, both principal and agent 
are deemed to have notice of whatever either has notice of, 
and ought, in good faith, and the exercise of ordinary care 
and diligence, to communicate to the other. 

Sec. 2023. When an agent exceeds his authority, his prin- 
cipal is bound by his authorized acts so far only as they can 
be plainly separated from those which are unauthorized. 

Sec. 2024. A principal is bound by acts of his agent, under 
a merely ostensible authority, to those persons only who have 
in good faith, and without ordinary negligence, incurred a 
liability or parted with value, upon the faith thereof. 

Sec. 2025. If exclusive credit is given to an agent by the 
person dealing with him, his prihcipal is exonerated by pay- 
ment or other satisfaction made by him to his agent int good 
faith, before receiving notice of the creditor’s election to hold 
him responsible. 

Sec. 2026. One who deals with an agent without knowing 
or having reason to believe that the agent acts as such in the 
transaction, may set off against any claim of the principal aris- 
ing out of the same, all claims which he might have set off 
against the agent before notice of the agency. 

Sec. 2027. An instrument within the scope of his authority, 
by which an agent intends to bind his principal, does bind him: 
if such intent is plainly inferable from the instrument itself. 

Sec. 2028. Unless required by or under the authority of 
law to employ that particular agent, a principal is responsible 
to third persons for the negligence of his agent in the transac- 
tion of the business of the agency, including wrongful acts 
committed by such agent in and as a part of the transaction of 
such business, and for his willful omission to fulfill the obliga- 
tions of the principal. 

Sec. 2029. A principal is responsible for no other wrongs 
committed by his agent than those mentioned in the last sec- 
tion, unless he has authorized or ratified them, even though 
they are committed while the agent is engaged in his service. 


ARTICLE IV. 


OBLIGATIONS OF AGENTS TO THIRD PERSONS. 


Section 2033. Warranty of authority. 
E 2034. Agents responsibility to third persons. 
fe 2035. Obligation of agent to surrender property to. 
third person. 
e 2036. Agent not having capacity to contract. 
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Sec. 2033. One who assumes to act as an agent thereby 
warrants, to all who deal with him in that capacity, that he 
has the authority which he assumes. 

Sec. 2034. One who assumes to act as an agent is responsi- 
ble to third persons as a principal for his acts in the course of 
his agency, in any of the following cases, and in no other: 

1. When, with his consent, credit is given to him personally 
in a transaction. 

2. When he enters into a written contract in the name of 
his principal, without believing, in good faith, that he has au- 
thority to do so; or, 

3. When his acts are wrongful in their nature. 

Sec. 2035. If an agent receives anything for the benefit of 
his principal, to the possession of which another person is en- 
titled, he must, on demand, surrender it to such person, or so 
much of it as he has under his control at the time of demand, 
on being indemnified for any advance which he has made to 
his principal, in good faith, on account of the same; and is re- 
sponsible therefor, if, after notice to the owner, he delivers it 
to his principal. 

Sec. 2036. The provisions of this Article are subject to the 
provisions of Part I., Division First, of this Code. 


ARTICLE V. 


DELEGATION OF AGENCY. 


Section 2040. Agent’s delegation of his powers. 


a 2041. Agents unauthorized employment of sub-agent. 
& 2042. Sub-agent rightfully appointed, represents 
principal. 


Sec. 2040. An agent, unless specially forbidden by his 
principal to do so, can delegate his powers to another person 
in any of the following cases, and in no others : 

x. When the act to be done is purely mechanical. 

2. When it is such as the agent cannot himself, and the sub- 
agent can lawfully perform. 

3. When it is the usage of the place to delegate such 
powers ; or, 

4. When such delegation is specially authorized by the 
principal. 

Sec. 2041. If an agent employs a sub-agent without author- 
ity, the former is a principal and the latter his agent, and the 
principal of the former has no connection with the latter. 

Sec. 2042. A sub-agent lawfully appointed, represents the 
principal in like manner with the original agent ; and the 
original agent is not responsible to third persons for the acts 
of the sub-agent. 
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ARTICLE VI. 


TERMINATION OF AGENCY. 


Section 2044. Termination of agency. 
u 2045. Same. 


Sec. 2044. An agency is terminated, as to every person 
‘having notice thereof, by: 

1. The expiration of its term. 

2. The extinction of its subject. 

3. The death’ of the agent. 

4. His renunciation of the agency; or, 

5. The incapacity of the agent to act as such. 

Sec. 2045. Unless the power of the agent is coupled with 
an interest in the subject of the agency, it is terminated as to 
every person having notice thereof, by: 

1. Its revocation by the principal. 

2. His death; or, , 

3. His incapacity to contract. 


CHAPTER IIL . 


PARTICULAR AGENCIES. a 


Article JI. Auctioneers. 


« TT, Factors. 
ARTICLE. I. 


AUCTIONEERS. 


Section 2047. Auctioneers authority from the seller. 
‘ 2048. Auctioneer’s authority from the bidder. 


Sec. 2047. An auctioneer, in the absence of special author- 
ity or usage to the contrary, has authority from the seller only 
as follows : 

1. To sell by public auction to the highest bidder. 

2. To sell for cash only, except such articles as are usually 
-sold on credit at auction. 

3. To warrant in like manner with other agents to sell 
according to Section 2014. 

4. To prescribe reasonable rules and terms of sale. 

5. To deliver the thing sold, upon payment of the price. 

6. To collect the price ; and, 

7. To do whatever else is necessary, or proper and usual, 
in the ordinary course of business, for effecting these pur- 
poses. 

Sec. 2048. An auctioneer has authority from a bidder at 
the auction, as well as from the seller,to bind both by a mem- 
‘orandum of the contract, as prescribed in the Title on Sale. 


oa 
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ARTICLE IL. 


FACTORS. 


Section 2050. Factor, what. 
ee 2051. Actual authority of factor. 
es 2052. Ostensible authority. 


Sec. 2050. A factor is an agent, as defined by Section 1796. 

Sec. 205x. In addition to the authority of agents in general, 
a factor has actual authority from his principal, unless spec- 
ially restricted : 

x. To insure property consigned to him uninsured. 

2. To sell, on credit, anything intrusted to him for sale, 
except such things as it is contrary to usage to sell on credit; 
but not to pledge, mortgage, or barter the same ; and, 

3. To delegate his authority to his partner or servant, but 
not to any person in an independent employment. 

Sec. 2052. A factor has ostensible authority to deal with 
the property of his principal as his own, in transactions with. 
persons not having notice of the actual ownership. 


TITLE X. 


PARTNERSHIP. 


Chapter L. Partnership in general. 
= Ll. General partnership. 
te LLL. Special partnership. 
é IV. Mining partnership. 


a 


CHAPTER I. 
PARTNERSHIP IN GENERAL, 


dlrticle L. What constitutes a partnership. 
LT. Partnership property. 
« JTL. Mutual obligations of partuers. 
«ITT. Renunciation of partnership. 


ARTICLE I. 
WHAT CONSTITUTES A PARTNERSHIP. 


Section 2056. Partnership, what. 
se 2057. Formation of partnership. 


Sec. 2056. Partnership is the association of two or more 
persons, for the purpose of carrying on business together, and 
dividing its profits between them. 

Sec. 2057. A partnership can be formed only by the con- 
sent of all the parties thereto, and therefore no new partner 
can be admitted into a partnership without the consent of 
every existing member thereof. 
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ARTICLE II. 


PARTNERSHIP PROPERTY. 


Section 2060. Partnership property, what. 
E 2061. Partner's interest in partnership property. 


ee 2062. Partuer’s share in profits and losses. 
e 2063. When division of losses implied. 
ee 2064. Partner may require application of partner- 


ship property to payment of debts. 
cs 2065. What property is partnership property by 
presumpiron. 


Sec. 2060. The property of a partnership consists of all that 
is contributed to the common stock at the formation of the 
partnership, and all that is subsequently acquired thereby. 

Sec. 2061. The interest of each member of a partnership 
extends to every portion of its property. 

Sec. 2062. In the absence of any agreement on the subject, 
the shares of partners in the profit or loss of the business are 
equal, and the share of each in the partnership property is the 
value of his original contribution, increased or diminished by 
his share of profit or loss. “ 

Sec. 2063. An agreement to divide the profits of a business 
implies an agreement for a corresponding division of its losses, 
unless it is otherwise expressly stipulated. 

Sec. 2064. Each member of a partnership may require its 
property to be applied to the discharge of its debts, and has a 
lien upon the shares of the other partners for this purpose, and 
for the payment of the general balance, if any, due to him. 

Sec. 2065. Property, whether real or personal, acquired 
with partnership funds, is presumed to be partnership property. 


ARTICLE IIL 


MUTUAL OBLIGATION OF PARTNERS. 


Section 2070. Partners trustees for each other. 


Ks 2071. Good faith to be observed between them. 
te 2072. Mutual liability of partners to account. 
ae 2073. No compensation for services to firm. 


Sec, 2070. The relations of partners are confidential. They 
are trustees for each other within the meaning of Chapter I., 
of the Title on Trusts, and their obligations as such trustees 
are defined by that Chapter. 

Sec. 2071. In all proceedings connected with the formation, 
‘conduct, dissolution, and liquidation of a partnership, every 
partner is bound to actin the highest good faith toward his 


 Co-partners, He may not obtain any advantage over them in 


‘the partnership affairs by the slightest.misrepresentation, con- 
‘cealment, threat, or adverse pressure of any kind. 
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Sec. 2072. Each member of a partnership must account to. 
it for everything that he receives on account thereof, and is 
entitled to reimbursement therefrom for everything that he 
properly expends for the benefit thereof, and to be indemnified 
thereby for all losses and risks which he necessarily incurs on 
its behalf. 

Sec. 2073. A partner is not entitled to any compensation. 
for services rendered by him to the partnership, unless there 
is an agreement to that effect. 


ARTICLE IV. 


RENUNCIATION OF PARTNERSHIP. 


Section 2078. Renunciation of future profits cxoncrates 
Jrom liability. 
E 2079. Effect of renunciation. 


Sec. 2078. A partner may exonerate himself from all future 
liability to a third person, on account of the partnership, by 
renouncing, in good faith, all participation in its future profits, 
and giving notice to such third person and to his own co-part- 
ners, that he has made such renunciation, and that, so far as 
may be in his power, he dissolves the partnership and does 
not intend to be liable on account thereof for the future. 

Sec. 2079. After a partner has given notice of his renuncia- 
tion of the partnership, he cannot claim any of its subsequent 
profits, and his co-partners may proceed to dissolve the part- 
nership. 


CHAPTER II. 


GENERAL PARTNERSHIP. 


Lirticle Z. What isa general partnership. 
€ LIT. Powers and authority of partuers. 
ee TII. Mutual obligations of partners. 
& LV. Liability of partners. 
te V. Termination of partnership. 
e VI. Liquidation, 
«= VIL. Of the use of fictitious names. 


ARTICLE I. 


WHAT IS A GENERAL PARTNERSHIP. 


Sec. 2082. Every partnership that is not formed in accord-- 
ance with the law concerning special or mining partnerships, 
and every special ‘partnership so far only as the general part- 
ners are concerned, is a general partnership. 


= c 
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ARTICLE II. 


POWERS AND AUTHORITY OF PARTNERS. 


Section 2085. Power of majority of partners. 
c: 2086. Authority of individual partner. 
e 2087. What authority partner has not. 
té 2088. Partner's acts in bad faith, when ineffectual. 


Sec. 2085. Unless otherwise expressly stipulated, the decis- 
ion of the majority of the members of a general partnership 
binds it in the conduct of its business. 

Sec. 2086. Every general partner is agent for the partner- 
ship in the transaction of its business, and has authority to do 
whatever is necessary to carry on such business in the ordin- 
ary manner, and for this purpose may bind his co-partners by 
an agreement in writing. 

Sec. 2087. A partner, as such, has not authority to do any 
of the following acts, unless his co-partners have wholly aban- 

doned the business to him, or are incapable of acting : 
' x. To make an assignment of the partnership property or 
any portion thereof to a creditor, or to a third person in trust 
for the benefit of a creditor or of all creditors, 

2. To dispose of the good will of the business. 

3. To dispose of the whole of the partnership property at 
once. 

4. To do any act which would make it impossible to carry 
on the ordinary business of the partnership. 

5. To confess a judgment. 

6. To submit a partnership claim to arbitration. 

7. Todo any other act not within the scope of the preced- 
ing section. 

Sec. 2088. A partner is not bound by any act of a co-part- 
ner, in bad faith toward him, though within the scope of the 
partner’s powers, except in favor of persons who have in good 
faith parted with value in reliance upon such act. 


ARTICLE Ii. 


MUTUAL OBLIGATIONS OF PARTNERS. 


Section 2093. Profis of individual partner. 
2094. In what business partner may not engage. 
a 2095. In what he may engage. 
s 2096. Must account to frm Jor profits. 


Sec. 2093. All profits made by a general partner, in the 
course of any business usually carried on by the partnership, 
belong to the firm. 

Sec. 2094. A general partner, who agrees to give his per- 
sonal attention to the business of the partnership, may not 
engage in any business which gives him an interest adverse to 
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that of the partnership, or which prevents him from giving to 
such business all the attention which would be advant._ >us 
to it. 

Sec. 2095. A partner may engage in any separate busi. 
except as otherwise provided by the last two sections. 

Sec. 2096. A general partner transacting business contrary 
to the provisions of this Article, may be required by any co- 
partner to account to the partnership for the profits of such 
business. 


a 


ARTICLE IV. 


LIABILITY OF PARTNERS. 
Section 2r0r. Liability of partners to third persons. 


ie 2702. Liability for each other’s acts as agents. 
t 2103. Liability of one held out as partner. 
c 2104. No one liable as partner unless partner or 


held out as such. 


Sec. 2101. Every general partner is liable to third persons - 
for all the obligations of the partnership, jointly with his co- 
partners. 

Sec. 2102. The liability of general partners for each other’s 
acts is defined by the Title on Agency. 

Sec. 2103. Any one permitting himself to be represented 
as a partner, general or special, is liable as such to third per- 
sons to whom such representation is communicated, and who, 
on the faith thereof, give credit to the partnership. 

Sec. 2104. No one is liable as a partner who is not such in 
fact, except as provided in the last section. 


ARTICLE V. 


TERMINATION OF PARTNERSHIP. 


Section 2109. Duration of partnership. 
e 2110. Total dissolution of partnership. 


e 2111. Partial dissolution. 

Re 2112. Partner entitled to dissolution. 
a 2113. Notice of termination. 

id 2114. Notice by change of name. 


Sec. 2109. If no term is prescribed by agreement for its 
duration, a general partnership continues until dissolved by a 
partner or by operation of law. 

Sec. 2110. A general partnership is dissolved as to all the 
partners: 

1. By lapse of the time prescribed by agreement for its 
duration. f 

2. By the expressed will of any partner, if there is no such 
agreement. 
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3. By the death of a partner. 

4. By the transfer to a person, not a partner, of the interest 
of any partner in the partnership property. 

s. By war, or the prohibition of commercial intercourse 
between the country in which one partner resides and that in 
which another resides; or, 

6. By a judgment of dissolution. 

Sec. 2111. A general partnership may be dissolved, as to 
himself only, by the expressed will of any partner, notwith- 
standing his agreement for its continuance, subject, however, 
io liability to his co-partners for any-damage Caused to them 
thereby, unless the circumstances are such as entitle him to a 
judgment of dissolution. 

Sec. 2112. A general partner is entitled to a judgment of © 
dissolution: 

1. When he, or another partner, becomes legally incapable 
of contracting. 

2. When another partner fails to perform his duties under 
the agreement of partnership, or is guilty of serious miscon- 
duct; or, 

3. When the business of the partnership can be carried on 
only at a permanent loss. 

Sec. 2113. The liability of a general partner for the acts of 
his co-partners,=continues, even after a dissolution of the 
co-partnership, in favor of persons who have had dealings 
with and given credit to the partnership during its existence, 
until they have had personal notice of the dissolution; and in 
favor of other persons until such dissolution has been adver- 
tised in a newspaper published in every county where the 
partnership, at the time of its dissolution, had a place of busi- 
ness, if a newspaper is there published, to the extent in either 
case to which such persons part with value in good faith, and 
in the belief that such partner is stilla member of the firm. 

Sec. 2114. A change of the partnership name, which 
plainly indicates the withdrawal of a partner, is a sufficient 
notice of the fact of such withdrawal to all persons to whom it 
is communicated; but a change in the name, which does not 
contain such an indication, 1s not notice of the withdrawal of 
any partner. 


-ARTICLE VI. 


7 LIQUIDATION. 


Section 2119. Powers of partners after dissolution. 
“« 2120. Who may act in liquidation. 
6 2121. Who may not act in liquidation. 
fe 2122. Powers of partners in liquidation. 
a 2123. What partner may do in liquidation. 


Sec. 2119. After the dissolution of a partnership, the pow- 
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ers and authority of the partners are such only as are pre~ 


scribed by this Article. 

Sec. 2120. Any member of a general partnership may act 
in liquidation of its affairs, except as provided by the next sec- 
tion. 


Sec. 2121. If the liquidation of a partnership is committed,. 


by consent of all the partners, to one or more of them, the 
others have no right to act therein; but their acts are valid in 
favor of persons parting with value, in good faith, upon credit 
thereof. 

Sec. 2122. A partner authorized to act in liquidation may 
collect, compromise, or release any' debts due to the partner- 
ship, pay or compromise any claims against it, and dispose of 
the partnership property. 

Sec, 2123. A partner authorized to act in liquidation may 
indorse, in the name of the firm, promissory notes, or other 
obligations held by the partnership, for the purpose of collect- 
ing the same, but he cannot create any new obligation in its 
name, or revive a debt against the firm, by an acknowledg- 
ment when an action thereon is barred under the provisions of 
the Code of Civil Procedure. 


ARTICLE VII. 


OF THE USE OF FICTITIOUS NAMES. 


Section 2128. Fictitious name. 
ce 2129. Certificate, when to be filed. 


e 2130. New certificates on change of partner. 
€ 2131. Register of such firms to be kepi by county 
clerk. 


e 2132. Certified copies of register, and proof of pub- 
lication, to be evidence. 


Sec. 2128. Every partnership transacting business in this 
State under a fictitious name, or a designation not showing the 
names of the persons interested as partners in such business, 
must file with the clerk of the county in which its principal 
place of business is situated, a certificate stating the names in 
full of all the members of such partnership and their places of 
residence, and publish the same once a week, for four succes- 
sive weeks, in a newspaper published in the county, if there 
be one, and if there be none in such county, then in a news- 
paper published in an adjoining county. . 

Sec. 2129. The certificate filed with the clerk, as pro- 
vided in Section 2128, must be signed by the partners 
and acknowledged before some officer authorized to take 
the acknowledgment of conveyances of real property. 
Where the partnership is hereafter formed, the certificate 
must be filed, and the publication designated in that 
section, must be made within one month after the forma- 
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tion of the partnership, or within one month from the time 
designated in the agreement of its members for the com- 
mencement of the partnership; where the partnership has been 
heretofore formed, the certificate must be filed, and the publi- 
cation made within six months after the passage of this Code. 
Persons doing business as partners contrary to the provisions 
of this Article, or any assignee thereof, shall not maintain any 
action upon or on account of any contracts made or transac- 
tions had in their partnership name, in any court of this State, 
until they have first filed the certificate and made the publica- 
tion herein required. nan 

Sec. 2130. On every change in the members of a partner- 
ship transacting business in this State under a fictitious name, 
or a designation which does not show the names of the per- 
sons interested as partners in its business, a new certificate 
must be filed with the county clerk, and a new publication 
made, as required by this Article, on the formation of such 
partnership. 

Sec. 2131. Every county clerk must keep a register of the 
names of firms and persons mentioned in the certificates filed 
with him, pursuant to this Article, entering in alphabetical or- 
der the name of every such partnership, and of each partner 
therein. 

Sec. 2132. Copies of the entries of a county clerk, as herein 
directed, when certified by him, and affidavits of publication, 
as herein directed, made by the printer, publisher, or chief 
clerk of a newspaper, are presumptive evidence of the facts 
therein stated. 


CHAPTER I. 


SPECIAL PARTNERSHIP. 


slrticle I. Formation of partnership. 
ts IT, Powers, rights, and duties of the partners. 
“ JII. Liability of partners. 
«o IV. Alteration and dissolution of the partnership. 


ARTICLE I. 


x FORMATION OF PARTNERSHIP, 


Section 2137. Formation of special partnership. 
Re 2138. Of what to consist. 
z 2139. Certified statement. 
a 2140. Acknowledged and recorded. False statement. 
ae 2141. Affidavit as to sums contributed. 
ee 2142. No partnership until compliance. 
s 2143. Certificate to be published. 
ee 2144. Afidavit of publication filed. 
ae 2145. Renewal of special partnership. 


a“ 
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Sec. 2137. A special partnership may be formed by two or 
more persons, in the manner and with the effect prescribed in 
this Chapter, for the transaction of any business except bank- 
ing or insurance. 


Sec. 2138. A special partnership may consist of one or 
more persons called general partners, and one or more persons 
called special partners. 

Sec. 2139. Persons desirous of forming a special partner- 
ship must severally sign a certificate, stating: 

cI. The name under which the partnership is to be conducted. 

2. The general nature of the business intended to be 
transacted. 

3. The names of all the partners, and their residences, 
specifying which are general and which are special partners. 

4- The amount of capital which each special partner has 
contributed to the common stock. 

5. The periods at which such partnership will begin and 
end. 

Sec. 2140. Certificates under the last section must be ac- 
knowledged by all the partners, before some officer authorized 
to take acknowledgment of deeds, and filed and recorded in 
the office of the county clerk of the county in which the prin- 
cipal place of business of the partnership is situated, in a book 
to be kept for that purpose, open to public inpection; and if 
the partnership has places of business situated in different 
counties, a copy of the certifiicate, certified by the county 
clerk in whose office it is recorded, must be filed and recorded 
in like manner, in the office of the county clerk in every such 
county. If any false statement is made in any such certificate, 
all the persons interested in the partnership are liable, as 
general partners, for all the engagements thereof. 

Sec. 2141. An affidavit of each of the partners, stating that 
the sums specified in the certificate of the partnership as 
having been contributed by each of the special partners, 
have been actually and in good faith paid, in the lawful 
money of the United States, must be filed and recorded in 
the same office with the original certificate. 

Sec. 2142. No special partnership is forméd until the pro- 
visions of the last five sections are complied with. 

Sec. 2143. The certificate mentioned in this Article, or a 
statement of its substance, must be published in a newspaper 
printed in the county where the original certificate is recorded, 
and if no newspaper is there printed, then in a newspaper m 
the county nearest thereto. Such publication must be made 
once a week for four successive weeks, beginning within one 
week from the time of recording the certificate. In case such 
publication is not so made, the partnership must be deemed 
general. : 

Sec. 2144. An affidavit of the making of the publication 
mentioned in the preceding section, made by the printer, pub- 
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lisher, or chief clerk of the newspaper in which such publica- 
tion is made, miy be filed with the county clerk with whom 
the original certificate was recorded, and is presumptive evi- 
dence of the facts therein stated. 

Sec. 2145. Every renewal or continuance of a special part- 
nership must be certified, recorded, verified, and published in 
the same manner as upon its original formation. If not 
renewed, it shali be deemed a general partnership. 


ARTICLE I. 


POWERS, RIGHTS, AND DUTIES OF THE PARTNERS. 


Section 2150. Who to do business. 


te 2151. Special partners may advise. 
st 2152. May loan money. Insolvency. 
ce 2153. General partners may sue and be sued. 


ae 2154. Withdrawal of capital. 

“ 2155. Interest and profits. 

s 2156. Result of withdrawing capital. 
es 2157. Preferential transfer void. 


Sec. 2150. The general partners only have authority to 
transact the business of a special partnership. 

Sec. 2151. A special partner may at all times investigate 
the partnership affairs, and advise his partners, or their agents, 
as to their management. 

Sec. 2152. A special partner may lend money to the part-- 
nership, or advance money for it, and take from it security 
therefor, and as to such loans or advances has the same rights 
as any other creditor; butin case of the insolvency of the part- 
nership, all other claims which he may have against it, must 
be postponed until all other creditors are satisfied. 

Sec. 2153. In all matters relating to a special partnership, 
its general partners may sue and be sued alone, in the same 
manner as if there were no special partners. 

Sec. 2154. No special partner, under any pretense, may 
withdraw any part of the capital invested by him in the part- 
nership, during its continuance. 

Sec. 2155. A special partner may receive such lawful inter- 
est and such proportion of profits as may be agreed upon, if 
not paid out of the capital invested in the partnership by him, 
or by some other special partner, and is not bound to refund 
the same to meet subsequent losses. 

Sec. 2156. If a special partner withdraws capital from the 
frm, contrary to the provisions of this Article, he thereby 
becomes a general partner. 

Sec. 2157. Every transfer of the property of a special part- 
nership, or of a partner therein, made after or in contemplation 
of the insolvency of such partnership or partner, with intent 
to give a preference to any creditor of such partnership or 
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partner over any other creditor of such partnership, is void 
against the creditors thereof ; and every judgment confessed, 
lien created, or security given, in like manner and with the 
like intent, is in ike manner void. 


ARTICLE II. 


LIABILITY OF PARTNERS. 


Section 2162. Liability of partners. 
ee 2163. Of special partners. 
te 2164. Liability for unintentional act. 
ss 2165. Who may question existence of special part- 
nership. 


Sec. 2162. The general partners in a special partnership 
are liable to the same extent as partners in a general partner- 
ship. 

Sec. 2163. The contribution of a special partner to the cap- 
ital of the firm. and the increase thereof, is liable for its debts, 
but he is not otherwise liable therefor, except as follows: 

x. If he has willfully made or permitted a false or materi- 
ally defective statement in the certificate of the partnership, 
the affidavit filed therewith or the published announcement 
thereof, he is liable, as a general partner, to all creditors of 
the firm. 

2. If he has willfully interfered with the, business of the 
firm, except as permitted in Article IL, of this Chapter, he is 
liable in like manner; or, 

3. If he has willfully joined in or assented to an act con- 
trary to any of the provisions of Article II., of this Chapter, 
he is liable in like manner. 

` Sec. 2164. When a special partner has unintentionally done 
any of the acts mentioned in the last section, he is liable asa 
general partner, to any: creditor of the firm who has been 
‘actually misled thereby to his prejudice. 

Sec. 2165.°One who, upon making a contract with a part- 
nership, accepts from or gives to it a written memorandum of 
the contract, stating that the partnership is special, and giving 
the names of the special partners, cannot afterwards charge 
the persons thus named as general partners upon that con- 
tract, by reason of an ‘error or defect in the proceedings for 
the creation of the special partnership, prior to the acceptance 
of the memorandum, if an effort has been made by the part- 
ners, in good faith, to form a special partnership in the man- 
mer required by Article I., of this Chapter. 


ARTICLE IV. 
ALTERATION AND DISSOLUTION. 


Section 2170. When special partnership becomes general. 
e 2171. How new special partners may be admitted. 
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Section 2172. Dissolution of special partnerships. Notice. 
s 2173. When.special partner liable as general part- 
ner. 


Sec. 2170. A special partnership becomes general, if, within 
ten days after any partner withdraws from it, or any new 
partner is received into it, or a change is made in the nature 
-of its business or in its name, a certificate of such fact, duly 
verified and signed by one or more of the partners, is not filed 
with the county clerk, with whom the original certificate of 
the partnership was filed and recorded, and notice thereof pub- 
lished, as provided in Article I., of this Chapter, for the pub- 
lication of the certificate. 

Sec. 2171. New special partners may be admitted into a 
special partnership upon a certificate, stating the names, resi- 
dences, and contributions to the common stock of each of such 
partners, signed by each of them and by the general partners, 
verified, acknowledged, or proved, according to the provisions 
of Article I., of this Chapter, and filed and recorded with the 
county clerk, with whom the original certificate of the part- 
nership was filed. 

Sec. 2172. A special partnership is subject to dissolution in 
the same manner as a general partnership, except that no 
dissolution, by the act of the partners, is complete until a 
notice thereof has been filed and recorded in the office of the . 
county clerk, with whom the original certificate was recorded, 
and published once in each week, for four successive weeks, 
in a newspaper printed in each county where the partnership 
has a place of business. 

Sec. 2173. The business of the partnership shall be con- 
ducted under a firm name, in which names of the general 
partners only shall be inserted. If the name of any special 
partner shall be used in such firm name with his consent, or if 
he shall personally make any contract respecting or concern- 
ing the partnership with any person except the general partner, 
he becomes liable as a general partner. 


CHAPTER IV. 


MINING PARTNERSHIPS. 


Section 2178. When a mining partnership exists. 
“ 2179. Express agreement not necessary to constitute. 
= 2180. Profits and losses, how shared. 
ss 2181. Lien of pariners. 
«0 2182. Mine—Partnership property. 
ee 2183. Partnership not dissolved by sale of interest. 


2184. Purchaser takes, subject to liens, unless, etc. 
‘e 2185. Takes with notice of lien, when. 
e 2186. Contraci in writing, when binding. 


fi 2187. Owners of majority of shares govern. 


a 
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Sec. 2178. A mining partnership exists when two or more 
_ persons who own or acquire a mining claim for the purpose of 
working it and extracting the mineral therefrom, actually 
engage in working the same. 

Sec. 2179. An express agreement to become partners or to 

share the profits and losses of mining, is not necessary to the 
formation and existence of a mining partnership. ‘The relation 
arises from the ownership of shares or interests in the mine 
and working the same for the purpose of extracting the 
minerals therefrom. 
: Sec. 2180. A member of a mining partnership shares in the 
profits and losses thereof in the proportion which the interest 
or share he owns in the mine bears to the whole partnership 
capital or whole number of shares. 

Sec. 2181r. Each member of a mining partnership has a 
lien on the partnership property for the debts due the creditors 
thereof, and for money advanced by him for its use. This 
lien exists, notwithstanding there is an agreement among the 
partners that it must not. 

Sec. 2182. The mining ground owned and worked by 
partners in mining, whether purchased with partnership funds 
or not, is partnership property. 

Sec. 2183. One of the partners in a mining partnership may 
convey his interest in the mine and business without dissolving 
the partnership. The purchaser, from the date of his pur- 
chase, becomes a member of the partnership. 

Sec. 2184. A purchaser of an interest inthe mining ground 
of a mining partnership takes it subject to thé liens existing in 
favor of the partners for debts due all creditors thereof, or 
advances made for the benefit of the partnership, unless he 
purchased in good faith, for a valuable consideration, without 
notice of such lien. 

Sec. 2185. The purchaser of the interest of a partner ina 
mine when the partnership is engaged in working it, takes 
with notice of all liens resulting from the relation of the part- 
ners to each other, and to the creditors of the partnership. 

Sec. 2186. No member of a mining partnership or other 
agent or manager thereof can, by a contract in writing, bind 
the partnership, except by express authority derived from the 
members thereof. 

Sec. 2187. The decision of the members owning a majority 
of the shares or interests in a mining partnership binds it in 
the conduct of its business. 


TITLE XI. 


INSURANCE. 
8 


Chapter I. Insurance in general. 
c Ll. Fire insurance. 
s TII. Life and health insurance. 
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CHAPTER I. : 


INSURANCE IN GENERAL. 


Article I. Definition of insurance. 
č IT. What may be insured. 
& III. Parties. 
c LIV. Insurable interest. 
“ V. Concealment and representation. 
es VI. The policy. 


ce VIZ. Warranties. 

c VIII. Premiums. 

e LX. Loss. 

K X. Notice of loss. 

c XI. Double insurance. 
e XII. Reinsurance. 


ARTICLE I. 
DEFINITION OF INSURANCE, 
Sec. 2190. Insurance is a contract whereby one undertakes 
to indemnify another against loss, damage, or liability, arising 


from an unknowrr or contingent event. 


ARTICLE II. 


WHAT MAY BE INSURED. 


Section 2193. What events may be insured against. 


E 2194. Insurance of lottery or lottery prize unauthor- 
7zed. 
ee 2195. Usual kinds of tnsurance. 


e 2196. Al subject to this Chapter. 


Sec. 2193. Any contingent or unknown event, whether past 
or future, which may damnify a person having an insurable 
interest, or create a liability against him, may be insured 
against, subject to the provisions of this Chapter. 

Sec. 2194. The preceding section does not authorize an 
insurance for or against the drawing of any lottery, or for or 
against any chance or ticket in a lottery drawing a prize. 

Sec. 2195. The usual kinds of insurance are : 

1. Marine insurance. 

. Fire insurance. 
. Life insurance. 
. Health insurance ; and, 

- Accident insurance. 

Sec. 2196. All kinds of insurance are subject to the provis- 
ions of this Chapter. 


to 
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ARTICLE Ii. 


PARTIES TO THE CONTRACT, 


Section 220r. Designation of parties. 


s 2202. Who may insure. 
Me 2203. Who may be insured. 
fs 2204. Assignment to mortgagce of thing insured. 


cc 2205. New contract between 7 insurer and assignee. 


Sec. 2201. The person who undertakes to indemnify 
another by a contract of insurance is called the insurer, and 
the person indemnified is called the insured. 

Sec. 2202. Any one capable of making a contract may be 
an insurer, subject to the restrictions imposed by special 
statutes upon foreign corporations, non-residents, and others. 

Sec. 2203. Any one except a public enemy may be insured. 

Sec. 2204. Where a mortgagor of property effects insur- 
ance in his own name, providing that the loss shall be payable 
to the mortgagee, or assigns a policy of insurance to the 

mortgagee, the insurance is deemed to be upon the interest of 
the mortgagor, who does not cease to be a party to the orig- 
inal contract, and any act of his which would otherwise avoid 
the insurance will have the same effect, although the property 
is in the hands of the mortgagee. 

Sec. 2205. If an insurer assents to the transfer of an insur- 
ance from a mortgagor to,a mortgagee, and at the time of his 
assent, imposes further obligations on the assignee, making a 
new contract with him, the acts of the mortgagor cannot affect 
his rights. 


ARTICLE IV. 


INSURABLE INTEREST. 


Section 2210. Insurable interest, what. 


s 2211. Ln what may consist. 

s 2212. Interest of carrier or depositary. 
ae 2213, Mere expectancies. 

= 2214. Measure of interest ti property. 
e 2275. Insurance without interest, illegal. 
s 2276. When interest must exist. 


ee 2217. Effect of transfer. 
c 2218. Transfer after loss. 


se 2219. Exception tn the case of several subjects in one 
policy. 

« 2220. In case of the death of the insurer. 

s 2221. In the case of transfer between co-tenants. 

ae 2222. Policy, when void. 


Sec. 2210. Any interest in property, or any relation 
thereto, or liability in respect thereof, of such a nature that a 
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-contemplated peril might directly damnify the insured, is an 


insurable interest. 
Sec. 2211. An insurable interest in property may consist in : 
1. An existing interest. 
2. An inchoate interest founded on an existing interest ; or, 


3. An expectancy, coupled with an existing interest in that 
out of which the expectancy arises. 

Sec. 2212. A carrier or depositary of any kind has an 
insurable interest in a thing held by him as such, to the extent 
of its value. 

Sec. 2213. A mere contingent or expectant interest in any- 
thing, not founded on an actual right to the thing, nor upon 
any valid contract for it, is not insurable. 

Sec. 2214. The measure of an insurable interest in property 
is the extent to which the insured might be damnified by loss 
or injury thereof. 

Sec. 2215. The sole object of insurance is the indemnity of 
the insured, and if he has no insurable interest, the contract is 
void. 

Sec. 2216. An interest insured must exist when the insur- 
ance takes effect, and when the loss occurs, but need not 
exist in the meantime. ; 

Sec. 2217- Except in the cases specified in the next four 
sections, and in the cases of life, accident, and health insur- 
ance, a change of interest in any part of a thing insured, 
unaccompanied by a corresponding change of interest in the 
insurance, suspends the insurance to an equivalent extent, 
until the interest in the thing and the interest in ‘the insurance 
are vested in the same person. 

Sec, 2218. A change of interest in a thing insured, after 
the occurrence of an injury which results in a loss, does not 
affect the right of the insured to indemnity for the loss. 

Sec. 2219. ‘A change of interest in one or more of several 
distinct things, separately insured by one policy, does not avoid 
the insurance as to the others. 

Sec. 2220. A change of interest, by will or succession, or 
the death of the insured, does not avoid an insurance; and his 
interest in the insurance passes to the person taking his interest, 
in the thing insured. , 

Sec. 2221. A transfer of interest by one of several partners, 
joint owners, or owners in common, who are jointly insured, 
to the others, does not avoid an insurance, even though it has 
been agreed that the insurance shall cease upon an alienation 
of the thing insured. 

Sec. 2222. Every stipulation in a policy of insurance-for the 
payment of loss, whether the person insured has or has not 
any interest in the property insured, or that the policy shall be 
received as proof of such interest, and every policy executed 
‘by way of gaming, or wagering, is void. 
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ARTICLE V. 


CONCEALMENT AND REPRESENTATIONS. 


Section 2227. Concealment, what. 
ë 2228. Lf ffect of concealment. 
s£ 2229. What must be disclosed. 


e 2230. Matters which need not be communicated with- 
out ingurry. ` 

£ 2231. Test of materiality. 

e 2232. Matters which each is bound to know. 

e 2233. Watver of communication. 

ee 2234. Interest of rnsured. 

se 2235. Fraudulent warranty. 


«c 2236. Matters of opinion. 

cc 2237. Representation, what. 
s 2238. When made. 

es 2239. How interpreted. 


e 2240. Representation as to future. 

‘“ 2241. How may affect policy. 

se 2242. When may be withdrawn. 

& 2243. Time intended by representation. 
e 2244. Representing information. 


e 2245. Falsity. 

cè 2246. Effect of falsity. 

a 2247. Materiality. 

c 2248. Application of provisions of this Article. 


Sec. 2227. A neglect to communicate that which a party 
knows, and ought to communicate, is called a concealment. 

Sec. 2228. A concealment, whether intentional or uninten- 
tional, entitles the injured party to rescind a contract of in- 
surance. 

Sec. 2229. Each party to a contract of insurance must com- 
municate to the other, in good faith, all the facts within his 
knowledge which are or which he believes to be material to 
the contract, and which the other has not the means of ascer- 
taining, and as to which he makes no warranty. 

Sec. 2230. Neither party toa contract of insurance is bound 
to communicate information of the matters following, except 
in-answer to the inquiries of the other: 

I. Those which the other knows: 

2. Those which, in the exercise of ordinary care, the other 
ought to know, and of which the former has no reason to 
suppose him ignorant. : 

3. Those of which the other waives communication. 

4. Those which prove or tend tò prove the existence of a 
risk exchided by a warranty, and which are not otherwise 
material; and, 

5- Those which relate to a- risk, excepted from the policy, 
and which are not otherwise material. 
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Sec. 2231. Materiality is to be determined not by the event, 
but solely by the probable andreasonable influence of the facts 
upon the party to whom the communication is due, in forming 
his eStimate of the disadvantages of the proposed contract, or 
in making his inquiries. 

Sec. 2232. Each party to a contract of insurance is bound 
to know all the general causes which are open to his inquiry, 
equally with that of the other, and which may affect either 
the political or material perils contemplated, and all general 
usages of trade. 

Sec. 2233. The right to information of material facts may 
be waived, either by the terms of insurance or by neglect to 
make inquiries as to such facts, where they are distinctly im- 
plied in other facts of which information is communicated. 

Sec. 2234. Information of the nature or amount of the in- 
terest of one insured need not be communicated unless in 
answer to an inquiry, except as prescribed by Section 2264. 

Sec. 2235. An intentional and fraudulent omission, on the 
part of one insured, to communicate information of matters 
proving or tending to prove the falsity of a warranty, entitles 
the insurer to rescind. 

Sec. 2236. Neither party to a contract of insurance is bound 
to communicate, even upon inquiry, information of his own 
judgment upon the matters in question. 

Sec. 2237. A representation may be oral or written. 

Sec. 2238. A representation may be made at the same time 
with issuing the policy, or before it. 

Sec. 2239. The language of a representation is to be inter- 
preted by the same rules as the language of contracts in 
general. 

Sec. 2240. A representation as to the future is to be deemed 
a promise, unless it appears that it was merely a statement of 
belief or expectation. 

Sec. 2241. A representation cannot be allowed to qualify 
an express provision in a contract os insurance; but it may 
qualify an implied warranty. 

Sec. 2242. A representation may 7 altered or withdrawn 
before the insurance is effected, but not afterwards. 

Sec. 2243. The completion of the contract of insurance is 
the time to which a representation must be presumed to refer. 

Sec. 2244. When a person insured has no personal knowl- 
edge of a fact, he may nevertheless repeat information which 
he has upon the subject, and which he believes to be true, 
with the explanation that he does so on the information of 
others, or he may submit the information, in its whole extent, 
to the insurer; and in neither case is he responsible .for its 
truth, unless it proceeds from an agent of the insured; whose 
duty it is to give the intelligence. 

Sec. 2245. A representation is to be deemed false. when the 
facts fail to correspond with its assertions or stipulations. 
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Sec. 2246. If a representation is false in a material point,. 
whether affirmative or promissory, the injured party is entitled 
to rescind the contract, from the time when the representation 
becomes false. . 

Sec. 2247. The materiality of a representation is deter- 
mined by the same rule as the materiality of a concealment. 

Sec. 2248. The provisions of this Article apply as well toa 
modification of a contract of insurance as to its original for- 
mation. 


ARTICLE VI. 


THE POLICY. 


Section 2253. Policy, what. 
2254. What must be specified in a policy. 


c 2255. Whose interest is covered. 

is 2256. Insurance by agent or trustec. 
t 2257. Insurance by part owner. 

se 2258. General terms. 

ti 2259. Successive owners. 

c 2260. Transfer of the thing insured. 


« 2261. ee and valued policies. 
G 2262. ia policy, what. 

ec 2263. Valued policy, what. 

ee 2264. Running policy, what, 

ec 2265. Effect of receipt. 


i 2266. Agreement not to transfer. 


Sec. 2253. The written instrument in which a contract of 
insurance is set forth, is called a policy of insurance. 

Sec. 2254. A policy of insurance must specify: 

I. The parties between whom the contract is made. 

2. The rate of premium. 

3. The property of life insured. 

4. The interest of the insured in the property insured, if he 
is not the absolute owner thereof. 

5. The risks insured’ against; and, 

6. The period during which the insurance is to continue. . 
Sec. 2255. When the name of the person intended to be 
insured is specified in a policy, it can be applied only to his 

own proper interest. 

Sec. 2256. When an insurance is made by an agent or 
trustee, the fact that his principal or beneficiary is the person 
really insured may be indicated by describing him as agent or 
trustee, or by other general words in the policy. 

Sec. 2257. To render an insurance, effected by one partner 
or part owner, applicable to the interest of his co-partners, or 
of other part owners, it is necessary that the terms of the 
policy should be such as are applicable to the jomt or common 
interest. 
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Sec. 2258. When the description of the insured in a policy 
is so general that it may comprehend any person or any class 
of persons, he only can claim the benefit of the policy who can 
show that it was intended to include him. 

Sec. 2259. A policy may be so framed that it will enure to 
the benefit of whomsoever, during the continuance of the risk, 
may become the owner of the interest insured. 

Sec. 2260. The mere transfer of a thing insured does not 
transfer the policy, but suspends it till the same person 
becomes the owner of both the policy and the thing insured. 

Sec. 2261. A policy is either open or valued. 

Sec. 2262. An open policy is one in which the value of the 
thing insured is not agreed upon, but is left to be ascertained 
in case of loss. 

Sec. 2263. A valued policy is one which expresses on its 
face an,agreement that the thing insured shall be valued at a 
specified sum. 

Sec. 2264. A running policy is one which contemplates suc- 
cessive insurances, and which provides that the object of the 
policy may be from time to time defined, especially as to the 
subjects of insurance, by additional statements or indorse- 
ments. 

Sec. 2265. An acknowledgment in a policy of the receipt 
of premium ig conclusive evidence of its payment, so far as to 
make the policy binding, notwithstanding any stipulation 
therein that it shall not be binding until the premium is actu- | 
ally paid. 

Sec. 2266. An agreement made before a loss, not to trans- 
fer the claim of a person insured against the insurer, after the 
loss has happened, is void. 


ARTICLE VII. 


WARRANTIES. 
Section 227r. Warranty, express or implied. 
s 2272. Form. 
“ 2273. Warranty, in what contained. 
i 2274. Past, present and future warranties. 


e 2275. Warranty, as to pasi or present. 
*% 2276. Warranty as to the future. 

s 2277. Performance excused. 

s 2278. What acts avoid the policy. « 

t 2279. Policy may provide for avoidance. 
c 2280. Breach without fraud. 


Sec. 2271. A warranty is either express or implied. 

Sec. 2272. No particular form of words is necessary to 
create a warranty. 

Sec, 2273. Every express warranty, made at or before the 
” execution of the policy, must be contained in the policy itself, 
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or in another instrument signed by the insured, and referred 
to in the policy, as making a part of it. 

Sec. 2274. A warranty may relate to the past, the present, 
the future, or to any or all of these. 

Sec. 2275. A statement in a policy, of a matter relating to 
the person or thing insured, or to the risk, as a fact, is an 
express warranty thereof. 

Sec. 2276. A statement in a policy, which imports that it is 
intended to do or not to doa thing which materially affects 
the risk, is a warranty that such act or omission shall take 
place. 

Sec. 2277. When before the time arrives for the perform- 
ance of a warranty relating to the future, a loss insured 
against happens, or performance becomes unlawful at the 
place of the contract, or impossible, the omission to fulfill the 
warranty does not avoid the policy. , 

Sec. 2278. The violation of a material warranty, or other 
material provision of a policy, on the part of either party 
thereto, entitles the other to rescind. 

Sec. 2279. A policy may declare that a violation of speci- 
fied provisions shall avoid it, otherwise the breach of an im- 
material provision does not avoid the policy. 

Sec. 2280. A breach of warranty, without fraud, merely 
exonerates the insurer from the time that it occurs, or where 
it is broken in its inception prevents the policy from attaching 
to the risk. 


ARTICLE VII. 
PREMIUM. 


Section 2285. When premium is carned, 
e 2286. Return of premium. 


e 2287. When none allowed, 
G 2288. Return for fraud. 
e 2289. Over-insurance by several insurers. 
c 2290. Contribution. 
e 2291. Proportionate contribution. 
$ 


Sec. 2285. An insurer is entitled to payment of the premium 
as soon as the thing insured is exposed to the peril insured 
against. : : 

Sec. 2286. A person insured is entitled to a return of 
premium, as follows: 

I. To the whole premium, if no part of his interest in the 
thing insured be exposed to any of the perils insured against. 

2. Where the insurance is made for a definite period of 
time and the insured surrenders his policy, to such proportion 
of the premium as corresponds with the unexpired time, after 
deducting from the whole premium any claim for loss or 
damage under the policy which has previously accrued. 

Sec. 2287. If a peril insured against has existed, and the in-: 
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surer has been liable for any period, however short, the in- 
sured is not entitled to return of premiums, so far as that par- 
ticular risk is concerned. i 

Sec. 2288. A person insured is entitled to a return of the 
premium when the contract is voidable, on account of the 
fraud or misrepresentation of the insurer, or on account of 
facts, of the existence of which the insured was ignorant with-- 
out his fault; or when, by any default of the insured other 
than actual fraud, the insurer never incurred any liability un- 
der the policy. 

Sec. 2289. In case of an over-insurance by several insurers, 
the insurer is entitled to a ratable return of the premium, pro- 
portioned to the amount by which the aggregate sum insured 
in all the policies exceeds the insurable value of the thing at 
risk. 

Sec. 2290. When an over-insurance is effected by simulta- 
neous policies, the insurers contribute to the premium to be re- 
turned, in proportion to the amount insured by their respective 
policies. 

Sec. 2291. When an over-insurance is effected by successive 
policies, those only contribute to a return of the premium who 
are exonerated by prior insurances from the liability assumed 
by them, and in proportion as the sum for which the premium 
was paid exceeds the amount for which, on account of prior 
insurance, they could be made liable. 


ARTICLE IX. 


LOSS. 


Sectjon 2296. Perils, remote and proximate. 
k 2297. Loss incurred in rescue from peril. 
g 2298. Æxcepted perils. 
i 2299. Negligence and fraud. 


Sec. 2296. An insurer is liable for a loss of which a peril 
insured against was the proximate cause; although a peril not 
contemplated by the contract may have been a remote cause 
of the loss; but he is not liable for a loss of which the peril 
insured against was only a remote cause. 

Sec. 2297. An insurer is liable where the thing insured is 
rescued from a peril insured against, that would otherwise 
have caused a loss, if in the course of such rescue the thing is 
exposed to a peril not insured against, which permanently de- 
prives the insured of its possession, in whole or in part; or 
where a loss is caused by efforts to rescue the thing insured 
from a peril insured against. 

Sec. 2298. Where a peril is specially excepted in a contract 
of insurance, a loss which would not have occurred but for 
such peril, is thereby excepted;, although the immediate cause 
‘of the loss was a peril which was not excepted. 
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Sec. 2299. An insurer is not liable for a loss caused by the 
willful act of the insured ; but he is not exonerated by the 
negligence of the insured, or of his agents or others.. 


ARTICLE X. 


NOTICE OF LOSS. 


Section 2304. LVotice of loss. 
c 2305. Preliminary proofs. 
i 2306. Waivers of defects in notice, etc. 
« 2307. Waiver of delay. 
a 2308. Certificate, when dispensed with. 


Sec. 2304. In case of loss upon an insurance against fire, 
an insurer is exonerated, if notice thereof be not given to him 
by some person insured, or entitled to the benefit of the insur- 
ance, without unnecessary delay. 

Sec. 2305. When preliminary proof of loss is required by a 
policy, the insured is not bound to give such proof as would 
be necessary in a court of justice ; but it is sufficient for him 
to give the best evidence which he has in his power at the 
time. 

Sec. 2306. All defects in a notice of loss, or in preliminary 
proofs thereof which the insured might remedy, and which the 
insurer omits to specify to him, without unnecessary delay, as 
grounds of objection, are waived. 

Sec. 2307. Delay in the presentation to an insurer of notice 
or proof of loss is waived, if caused by any act of his, or if he 
omits to make objection promptly and specifically upon that 
ground. 

Sec. 2308. Ifa policy requires, by way of preliminary proof 
of loss, the certificate or testimony of a person other than the 
insured, it is sufficient for the insured to use reasonable dili- 
gence to procure-it, and in case of the refusal of such person 
to give it, then to furnish reasonable evidence to the insurer 
that such refusal was not induced by any just grounds of dis- 
belief in the facts necessary to be certified. 


ARTICLE XI. 


DOUBLE INSURANCE. 


Section 2713. Double insurance. 
te 2314. Contribution in case of double mnsurance. 


Sec. 2313. A double insurance exists where the same person 
is insured by several insurers separately in respect to the same 
subject and interest. 

Sec. 2314. In case of double insurance, the several insurers , 
are liable to pay losses thereon as follows: 


s 


CIVIL CODE. 283 


1. In fire insurance, each insurer must contribute ratably 
towards the loss, without regard to the dates of the several 
policies. 

2. In marine insurance, the liability of the several insurers 
for a total loss, whether actual or constructive, where the pol- 
ies are not simultaneous, i$ in the order of the dates of the 
several policies; no liability attaching to a second or other sub- 
sequent policy, except as to the excess of the loss over the 
amount of all previous policies on -the same interest. If two 
o more policies bear date upon the same day, they are deemed 
to be simultaneous, and the liability of insurers on simultane- 
gus policies is to contribute ratably with each other. The in- 
solvency of any of the insurers does not affect the proportion- 
ate liability of the other insurers. The liability of all insur- 
es on the same marine interest for a partial or average loss is 
to contribute ratably. 


ARTICLE XII. 


REINSURANCE. 
Section 23719. Reinsurance, what. 
“ 2320. Disclosures required. 
. 2321. Reinsurance presumed to be against liability. 
s 2322. Original insured has no interest. 


Sec. 2319. A contract of reinsurancé is one by which an 
insurer procures a third person to insure him against loss or 
lability by reason of such original insurance. 

Sec. 2320. Where an insurer obtains reinsurance, he must 
communicate all the representations of the original insured, 
ad also all the knowledge and information he possesses, 
whether previously or subsequently acquired, which are ma- 
terial to the risk. 

Sec. 2321. A reinsurance is presumed to be a contract of 
indemnity against liability, and not merely against damage. 
Sec. 2322. The original insured has no interest in a con- 
tact of reinsurance. ; 
CHAPTER IL. 


MARINE INSURANCE. 
Section 2326. Definition of marine insurance. 


Sec. 2326. Marine insurance is an insurance against risks 
tonnected with navigation, to which a ship, cargo, freightage, 
frofits, or other insurable interest in movable property, may 
exposed during a certain voyage or a fixed period of time. 


- CHAPTER III. 
FIRE INSURANCE. 


Section 2330. Alteration increasing risk. 
3 2331. Alteration not increasing risk. 


s 
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Section 2332. Acts of the insured. 
sc 2333. Measure of the indemnity. 


Sec. 2330. An alteration in the use or condition of a thin 
insured, from that to which it is limited by the policy, mad 
without the consent of the insurer, by means within the con 
trol of the insured, and increasing the risk, entitles an insure 
to rescind a contract of fire insurance. 

Sec. 2331. An alteration in the use or condition of a thin 
insured from that to which it is limited by the policy, whic 
does not increase the risk, does not affect a contract of fir 
insurance. 

Sec. 2332. A contract of fire insurance is not affected by 
any act of the insured subsequent to the execution of th 
policy, which does not violate its provisions, even thoughi 
increases the risk and is the cause of a loss. 

Sec. 2333. IE there is no valuation in the policy, the measur 
of indemnity in an insurance against fire is the expense, a 
the time that the loss is payable, of replacing the thing lost o 
injured, in the condition in which it was at the time of the in 
jury; but a valuation, fraudulent in fact, entitles the insurer t 
rescind the contract. 


CHAPTER IV. 


LIFE, HEALTH AND ACCIDENT INSURANCE. 


Section 2338. Insurance upon life, when payable. 
s 2339. Lnsurable interest. 
2340. Assignee, etc., of life policy need have no in 
terest. 
i 2341. «Votice of transfer. 
Re 2342. Measure of indemnity. 


Sec. 2338. An insurance upon life may be made payable o 
the death of the person, or on his surviving a specified period, 
or periodically so long as he shall live, or otherwise contin 
gently on the continuance or determination of life. 

Sec. 2339. Every person has an insurable interest in th 
life, health and freedom from accidents: 

I. Of himself. 

2. Of any person on whom he depends wholly or in pat 
for education or support. 

3. Of any person under a legal obligation to him for th 
payment of money, or respecting property or services of which 
death, illness or injury caused by accident might delay 0 
prevent the performance; and, , 

4. Of any person upon whose life any estate or interes 
vested in him depends. 

Sec. 2340. A policy of insurance upon life, health or free 
dom from accident may pass by transfer, will, or succession 
to any person, whether he has an insurable interest or not 
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ad such person may recover upon it whatever the insured. 
sight have recovered. 

Sec. 2341. Notice to an insurer of a transfer or bequest 
hereof is not necessary to preserve the validity of a policy of 
surance, upon life, health or freedom from accident, unless 
hereby expressly required. 

Sec. 2342. Unless the interest of a person insured is -sus- 
tible of exact pecuniary measurement, the measure of 
‘demnity under a policy of insurance upon life, health or 
vedom from accident is the sum fixed in the ‘policy. 


TITLE XII 


INDEMNITY. 


section 2347. Indemnity, what. 
2348. Indemnity for a future wrongful act void. 

2349. Indemnity for a past wrongful act valid. 

t 2350. Indemnity extends to acts of agents. 

s 2351. Indemnity to several. 

2352. Persons indemnifying lable jointly or sever- 
ally with person indemnified. 

ʻE 2353. Rules for interpreting agreement of indem- 
nity. 


te 2354. When person indemnifying is a surety. 


Sec. 2347. Indemnity is a contract by which one engages 

save another from a legal consequence of the conduct of 
eof the parties, or of some other person. 

Sec. 2348. An agreement to indemnify a person against an 

t thereafter to be done is void, if the act be known by such 
son, at the time of doing it, to be unlawful. 

Sec. 2349. An agreement to indemnify a person against an 

italready done is valid, even though the act was known to 

e wrongful, unless it was a felony. 

Sec. 2350. An agreement to indemnify against the acts of 

icertain person applies not only to his acts and their conse- 

mences, but also to those of his agents. 

Sec. 2351. An agreement to indemnify several persons ap- 

es to each, urless a contrary intention appears. 

Sec. 2352. One who indemnifies another against an act to 
done by the latter, is liable jointly with the person indem- 

fied, and separately to every person injured by such act. 

Sec. 2353. In the interpretation of a contract of indemnity, 

te following rules are to be applied, unless a contrary inten- 

It appears : 

t Upon an indemnity against liability, expressly, or in other 

jivalent terms, the person indemnified is entitled to recover 

pon becoming lable. 

2, Upon an indemnity against claims, or demands, or dam- 

‘s, or costs, expressly, or in other equivalent terms, the 


286 CIVIL CODE: 


person indemnified is not entitled to recover without payment 
thereof. 

3- An indemnity against claims, or demands, or liability, 
expressly, or in other equivalent terms, embraces the costs of 
defence against such claims, demands, or liability incurred in 
good faith, and in the exercise of a reasonable discretion. 

4. The person indemnifying is bound, on request of the per- 
son indemnified, to defend actions or proceedings brought 
against the latter in respect to the matters embraced by the 
indemnity, but the person indemnified has the right to conduct 
such defences, if,he chooses to do so. 

5. If, after request, the person indemnifying neglects to 
defend the person indemnified, a recovery against the latter; 
suffered by him in good faith, is conclusive in his favor against 
the former. 

6. If the person indemnifying, whether he is a principal or 
a surety in the agreement, has not reasonable notice of the 
action or proceeding against the person indemnified, or is not 
allowed to control its defence, judgment against the latter is 
only presumptive evidence against the former. 


7. A stipulation that a judgment against the person indem- » 


nifed shall be conclusive upon the person indemnifying, is 
inapplicable if he had a good defence upon the merits, which 
by want of ordinary care he failed to establish in the action. 

Sec. 2354. Where one, at the request of another, engages 
to answer in damages, whether liquidated or unliquidated, for 
any violation of duty on the part of the latter, he is entitled to 
be reimbursed in the same manner as a surety, for whatever he 
may pay. 

TITLE XM. 


GUARANTY. 


Chapter L. Guaranty in general. 


e JI. Suretyship. 
CHAPTER I. 


GUARANTY IN GENERAL. 


Article JL. Definition of guaranty. 
e LIT. Creation of guaranty. 


a ITT. Interpretation of guaranty. 
i£ LV. Liability of guarantors. 


x V. Continuing guaranty. 
“ VI. Exoneration of guarantors. 
ARTICLE I. 


DEFINITION OF GUARANTY, 


„Section 2359. ‘Guaranty, what. 
5 2360. Knowledge of principal not necessary to cria- 
tion cf guaranty. 
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Sec. 2359. A guaranty is a promise to answer for the debt, 
default, or miscarriage of another person. 

Sec. 2360. A person may become guarantor even without 
the knowledge or consent of the principal. 


ARTICLE II. 


CREATION OF GUARANTY. 
Section 2365. Necessity of a consideration. 
2366. Guaranty to be in writing, etc. 
« 2367. Engagement to answer for obligation of an- 
other, when deemed original. 


& 2368. Acceptance of guaranty. 


Sec. 2365. Where a guaranty is entered into at the same 
time with the original obligation, or with the acceptance of the 
latter by the guarantee, and forms with that obligation a part 
of the consideration to him, no other consideration need exist. 
In all other cases there must be a consideration distinct from 
that of the original obligation. 
Sec. 2366. Except as prescribed by the next section, a 
guaranty must be in writing, and signed by the guarantor; 
but the writing need not express a consideration. 
Sec. 2367. A promise to answer for the obligation of an- 
other, in any of the following cases, is deemed an original ob- 
ligation of the promisor, and need not be in writing: 
1. Where the promise is made by one who has received 
property of another upon an undertaking to apply it pursuant 
to such promise; or by one who has received a discharge from 
an obligation, in whole or in part, in consideration of such 
promise. 
2. Where the creditor parts with value, or enters into an 
obligation, in consideration of the obligation in respect to which 
the promise is made, in terms or under circumstances such as 
to render the party making the promise the principal debtor, 
and the person in whose behalf it is made, his surety. 
3. Where the promise being for an antecedent obligation of 
another, is made upon the consideration that the party receiv- 
ing it cancels the antecedent obligation, accepting the new 
promise as a substitute therefor, or upon the consideration that 
| the party receiving it releases the property of another from a 
| levy, or upon”a consideration beneficial to the promisor, 
whether moving from either party to the antecedent obliga- . 
tion, or from another person. 

4. Where a factor undertakes, for a commission, to sell 
merchandise and guaranty the sale. 

5. Where the holder of an instrument for the payment of 
Money, upon which a third person is or may become liable to 
him, transfers it in payment of a precedent debt of his own, or 
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for a new consideration, and in connection with such transfer 
enters into a promise respecting such instrument. 

Sec. 2 2368. A mere offer to guaranty is not binding, until 
notice of its acceptance is communicated by the guarantee to 
the guarantor ; but an absolute guaranty is binding upon the 
guarantor without notice of acceptance. 


ARTICLE III. 


INTERPRETATION OF GUARANTY. 


A FeNaN 2373. Guaranty of incomplete contract. 
2374. Guaranty that an obligation is good or collecti- 


ble. 
ee 2375. Recovery upon such guaranty. 
te 2376. Guarantors liability : upon such guaranty. 


Sec. 2373. In a guaranty of a contract, the terms of which 
are not then settled, it is implied that its terms shall be such 
as will not expose the guarantor to greater risks than he 
would incur under those terms which are most common in 
similar contracts at the place where the principal contract is to 
be performed. 

Sec. 2374. A guaranty to the effect that an obligation is 
good or is collectible, imports that the debtor is solvent, and 
that the demand is collectible by the usual legal proceedings, 
if taken with reasonable diligence. 

Sec. 2375. A guaranty, such as is mentioned in the last 
section, is not discharged by an omission, to take proceedings 
upon the principal debt, or upon any collateral security for its 
payment if no part of the debt could have been collected 
thereby. 

Sec. 2376. In the case mentioned in Section 2374, the 
removal of the principal from the Staf, leaving no proper ty 
therein from which the obligation might be satisfied, is 
equivalent to the insolvency of the principal in its effect upon 
the rights and obligations of the guarantor. 


ARTICLE IV. 


LIABILITY OF GUARANTORS. 


Section 2381. Guaranty, how construed. 

e 2382. Liability upon guaranty of payment or per- 
Sormance. 

K 2383. Liability upon guaranty of a conditional obli- 
gation. 

c 2384. Obligation of guarantor cannot aed that of 

. the principal. 
s 2285. Guarantor not lable on an illegal contract. 


CIVIL CODE. 289 


Sec. 2381. A guaranty is to be deemed unconditional unless 
its terms import some condition precedent to the liability of the 
guarantor. 

Sec. 2382. A guarantor of payment or performance is liable 
to the guarantee immediately upon the default of the principal, 
and without demand or notice. 

Sec. 2383. Where one guarantees a conditional obligation, 
his liability is commensurate with that of the principal, and he 
is not entitled to notice of the default of the principal, unless 
he is unable, by the exercise of reasonable diligence, to ac~, 
quire information of such default, and the creditor has actual 
notice thereof. 

Sec. 2384. The obligation of a guarantor must be neither 
larger in amount nor in other respects more burdensome than 
that of the principal; and if in its terms, it exceeds it, it is re- 
ducible in proportion to the principal obligation. 

Sec. 2385. A guarantor is not liable if the contract of the 
principal is unlawful; but he is liable notwithstanding any_ 
mere personal disability of the principal, though the disability 
be such as to make the contract void against the principal. 


ARTICLE V. 


« CONTINUING GUARANTY. 


Section 2390. Continuing guaranty, what. 
ee 2391. Revocation, 


Sec. 2390. A guaranty relating to a future liability of the 
principal, under successive transactions, which either continue 
his liability or from time to time renew it after it has been sat- 
istied, is called a continuing guaranty. , 

Sec. 2391. A continuing guaranty may be revoked at any 
time by the guarantor, in respect to future transactions, unless 
there is a continuing consideration as to such transactions 
which he does not renounce. 


ARTICLE VI. 


EXONERATION OF GUARANTORS. 


Section 2396. What dealings with debtor exsnerates guar- 


antor. 
s 2397. Void promises. 
s 2398. Rescission of alteration. 


s 2399. Part performance. 

“ a 2400. Delay of creditor does not discharge guarantor. 

s 2401. Guarantor indemnified by the debtor, not ex- 
onerated. 

e 2402. Discharge of principal by act of law does not 
discharge guarantor. 
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Sec. 2396. A guarantor is exonerated, except so far as he 
may be indemnified by the principal, if by any act of the cred- 
itor, without the consent of the guarantor, the original obliga- 
tion of the principal is altered in any respect, or the remedies 
or rights of the creditor against the principal, in respect there- 
to, in any way impaired or suspended. 

Sec. 2397. A promise by a creditor, which for any cause is 
void, or voidable by him at his option, does not alter the obli- 
gation, or suspend or impair the remedy, within the meaning 
of the last section. 

Sec. 2398. The rescission of an agreement altering the 
original obligation of a debtor, or impairing the remedy of a 
creditor, does not restore the liability of a guarantor who has 
been exonerated by such agreement. 

Sec. 2399. The acceptance, by a creditor, of anything in 
partial satisfaction of an obligation, reduces the obligation of 
a guarantor thereof, in the same measure as that of the prin- 
cipal, but does not otherwise affect it. 

Sec. 2400. Mere delay on the part of a creditor to’ proceed 
against the principal, or to enforce any other remedy, does 
not exonerate a guarantor. 

Sec. 2401. A guarantor who has been indemnitied by the 
principal, is liable to the creditor to the extent of the indem- 
nity, notwithstanding that the creditor, without the assent of 
the guarantor, may have modified the contract dr released the 
principal. 

Sec. 2402. A guarantor is not exonerated by the discharge 
of his principal by operation of law, without the intervention 
or omission of the creditor. 


` CHAPTER IL ` 


i SURETYSHIP. 


Article I. Who are sureties, 
A LT, Liability of sureties. 
e TIT. Rights of sureties. 
f LV. Rights of credtiors. 7 
2 V. Letter of credit. 


ARTICLE I. 


WHO ARE SURETIES. 


Section 2407. Surety, what. 
cè 2408. Apparent principal may show that he ts surety. 


Sec. 2407. A surety is one who, at the request of another, 
and for the purpose of securing to him a benefit, becomes 
responsible for the performance by the latter of some act in- 
favor of a third person, or hypothecates property as security 
therefor. 
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Sec. 2408. One who appears to be a principal, whether by 
the terms of a written instrument or otherwise, may show 
that he is in fact a surety, except as against persons who have 
acted on the faith of his apparent character of principal. 


ARTICLE II. 


LIABILITY OF SURETIES. 


Section 2413. Limzt of surety’s obligation. 
s 2414. Rules of interpretation. 
ce 2415. Judgment p surety does not alter the re- 


lation. 

ue 2416. Surety exonerated by performance or offer of 
performance. 

s 2417. Surety discharged by certain acts of the cred- 
itor. 


Sec. 2413. A surety cannot be held beyond the express 
terms of his contract, and if such contract prescribes a pen- 
alty for its breach, he cannot in any case be liable for more 
than the penalty. 

Sec. 2414. In interpreting the terms of a contract of surety- 
ship, the same rules are to be observed as in the case of other 
contracts. = 

Sec. 2415. Notwithstanding the recovery of judgment by a 
creditor against a surety, the latter still occupies the relation 
of surety. 

Sec. 2416. Performance of the principal obligation, or an 
offer of such performance, duly made as provided in this 
Code, exonerates a surety. 

Sec. 2417. A surety is exonerated: 

1. In like manner with a guarantor. 

. To the extent to which he is prejudiced by any act of 
the ‘creditor which would naturally prove injurious to the 
remedies of the surety or inconsistent with his rights, or 
which lessens his security ; or, 

3, To the extent to which he is prejudiced by an omission 
of the creditor to do anything, when required by the surety, 
which it is his duty to do. 


ARTICLE IIL 


RIGHTS OF SURETIES. 


Section 2422. Surety has rights of guarantor. 
2423. Surety may reguire the creditor to proceed 
against the principal. 
t 2424. Surety may compel principal to perform obli- 
gations, when due. 
i 2425. A principal bound to reimburse his surety. 
a 2426. The surety acquires the right of the creditor. 


- 


ab 
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Section 2427. Surety entitled to benefit of securities held by 
creditor. l 
i 2428. The property of principal to be taken first, 


Sec. 2422, A surety has all the rights of a guarantor, 
whether he becomes personally responsible or not. 

Sec. 2423. A surety may require his creditor to proceed - 
against the principal, or to pursue any other remedy in his 
power which the surety cannot himself pursue, and which 
would lighten his burden ; and if in such case the creditor 
neglects to do so, the surety is exonerated te the extent to 
which he is thereby prejudiced. . 

Sec. 2424. A surety may compel his principal to perform 
the obligations when due. 

Sec. 2425. If a surety satisfies the principal obligation, or 
any part thereof, whether with or without legal proceedings, 
the principal is bound to reimburse what he has disbursed, in- 
cluding necessary costs and expenses; but the surety has no 
claim for reimbursement against other persons, though they 
may have been benefited by his act, except as prescribed by 
the next section. 

Sec. 2426. A surety, upon satisfying the obligation of the 
principal, is entitled to enforce every remedy which the cred- 
itor then has against the principal to the extent of reimbursing 
what he has expended, and also to require all his co-sureties 
to contribute thereto, without regard to the order of time in 
which they became such. 

Sec. 2427. A surety is entitled to the benefit of every se- 
curity for the performance of the principal obligation held by 
the creditor, or by a co-surety at the time of entering into the 
contract of suretyship, or acquired by him afterwards, whether 
the surety was awaré of the security or not. 

Sec. 2428. Whenever property of a surety is hypothecated 
with property of the principal, the surety is entitled to have 
the property of the principal first applied to the discharge of 
the obligation. 

ARTICLE IV. 


RIGHTS OF CREDITORS. 


Sec. 2433. A creditor is entitled to the benefit of every- 
thing which a surety has received from the debtor by way of 
security for the performance of the obligation, and may, upon 
the maturity of the obligation, compel the application of such 
security to its satisfaction. 


ARTICLE V. 


LETTER OF CREDIT. 


Section 2438. Letter of credit, what. 
“o 2439. Howe uddressed. 
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Section 2440. Liability of the writer. 
ee 2441. Letters of credit, either general or special. 
c 2442. Nature of general letter of credit. 
e 2443. Extent of general leiter of credit. > 
ss 2444. A letter of credit may be a continuing 


guaranty. 
cè 2445. When notice to the writer necessary. 
a 2440. The credit given must agree with the terms of 


the letter. 


Sec. 2438. A letter of credit is a written instrument, ad- 
dressed by one person to another, requesting the latter to give 
credit to the person in whose favor it is drawn. 

Sec. 2439. A letter of credit may be addressed to several 
persons in succession. 

Sec. 2440. The writer of a letter of credit is, upon the 
default of the debtor, liable to those who gave credit in com- 
pliance with its terms. 

Sec. 2441. A letter of credit is either general or special. 
When the request for credit in a letter is addressed to speci- 
fied persons by name or description, the letter is special. AI 
other letters of credit are general. 

Sec. 2442. A general letter of credit gives any person to 
whom it may besshown authority to comply with its request, ° 
and by his so doing it becomes as to him of the same effect as 
if addressed to him by name. 

Sec. 2443. Several persons may successively give credit 
upon a general letter. ` 

Sec. 2444. lf the parties to a letter of credit appear, by its 
terms, to contemplate a course of future dealings between the 
parties, it is not exhausted by giving a credit, even to the 
amount limited by the letter, which is subsequently reduced or 
satisfied by payments made by the debtor, but is to be deemed 
a continuing guaranty. 

Sec. 2445. The writer of a letter of credit is liable for credit 
given upon it without notice to him, unless its terms express 
or imply the necessity of giving notice. 

Sec. 2446. If a letter of credit prescribes the persons by 
whom, or the mode in which, the credit is to be given, or the 
terms of credit, or limits the amount thereof, the writer is not 
bound, except for transactions which, in these respects, con- 
. form strictly to the terms of the letter. 


TITLE XIV. 
LIEN. 


Chapter I. Liens in general. 
a LT. Mortgage. 
“« ITT, Pledge. 
tf LV. Other liens. 
g V. Stoppage in transit. 
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CHAPTER I. 
LIENS IN GENERAL. 


Article JL. Definition of liens. 
cc LL. Creation of Hens. 
“« LTT, Effect of liens. 
«LV. Priority of liens. 
e F. Redempiion from liens. 
“VL, Extinction of liens. 


ARTICLE I. 


DEFINITION OF LIENS. 


Section 2451. Lien, what, 


e 2452. Liens, general or special. 
€ 2453. General hen, what, 


e 2454. Special lien, what. 
ec 2455. Prior liens. 
u 2456. Contracts subject to provisions of this Chapter. 


Sec. 2451. A lien is a charge imposed in some mode other 
than by a transfer in trust upon specific property, by which it 
is made security for the performance of an act. 

Sec. 2452. Liens are either general or specific. 

Sec. 2453. A general lien is one which the holder thereof 
is entitled to enforce as a security for the performance of all 
the obligations, or all of a particular class of obligations, which 
exist in his favor, against the owner of the property. 

Sec. 2454. A special lien is one which the holder thereof 
can enforce only as security for the performance of a particu- 
lar act or obligation, and of such obligations as may be inci- 
dental thereto. 

Sec. 2455. Where the holder of a special lien is compelled 
to satisfy a prior lien for his own protection, he may enforce 
payment of the amount so paid by him, as a part of the claim 
for which his own lien exists. 

Sec. 2456. Contracts of mortgage, or pledge, are subject to 
all the provisions of this Chapter. 


ARTICLE II. 
CREATION OF LIENS. 


Section 2461. Lien, how created. 
c 2462. No lien for claim not due. 
a 2463. Lien on future interest. 
d 2464. Lien may be created by contract. 


Sec. 2461. A lien is created : 
1. By contract of the parties ; or, 
2. By operation of law. k 


` 
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Sec. 2462. No lien arises by mere operation of law until the 
time at which the act to be secured thereby ought to be per- 
formed. 

Sec. 2463. An agreement may b2 made to create a lien 
upon property not yet acquired by the party agreeing to give 
the lien, or not yet in existence. In such case the lien agreed 
for attaches from the time when the party agreeing to give it 
acquires an interest in the thing, to the extent of such interest. 

Sec. 2464. A lien may be created by contract, to take 
immediate effect, as security for the performance of obliga- 
tions not then in existence. i 


ARTICLE Ii. 
EFFECT OF LIENS. 


Section 2469. Lien, or contract for lien, transfers no title. 
ee 2470. Certain contracts void. 
es 2471. Creation of lien does not imply personal obli- 


gation. 
ee 2472. Extent of len. 
as 2473. Creditor may enforce obligation. i 


e 2474. Holder of lien not entitled to compensation. 


Sec. 2469. Notwithstanding an agreement to the contrary, 
a lien, or a contract for a lien, transfers no title to the property 
subject to the lien. 

Sec. 2470. All contracts for the forfeiture of property sub- 
ject to a lien, in satisfaction of the obligation secured thereby, 
and all contracts in restraint of the right of redemption from a 
lien, are void. 

Sec. 2471. The creation of a lien does not of itself imply 
that any person is bound to perform the act for which the lien 
is a security. ; 

Sec. 2472. The existence of a lien upon property does not 
of itself entitle the person in whose favor it exists to a Hen 
upon the same property for the performance of any other ob- 
ligation than that which the lien originally secured. 

Sec. 2473. The existence of a lien, as security for the per- 
formance of an obligation, does not affect the right of the 
creditor to enforce the obligation without regard to the lien. 

Sec. 2474. One who holds property by virtue of a lien 
thereon, is not entitled to compensation from the owner 
thereof, for any trouble or expense which he incurs respecting 
it, except to the same extent as a borrower, under Sections 
1663 and 1664. 

ARTICLE IV. 


PRIORITY OF LIENS. 


Section 2479. Priority of liens. 
Ke 2480. Priority of mortgage for price. 
te 2481. Order of resort to different funds. 
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Sec. 2479. Other things being equal, different liens upon 
the same property have priority according to the time of their 
creation. 

Sec. 2480. Except as otherwise provided by law, a mort- 
gage given for the price of real property, at the time of its 
conveyance, has priority over all other liens created against 
the purchaser, subject to the operation of the recording laws. 

Sec. 2481. Where one has a lien upon several things, and 
other persons have subordinate liens upon, or interests in, 
some but not all of the same things, the person having the 
prior lien, if he can do so without risk of loss to himself, or of 
injustice to other persons, must resort to the property in the 
following order on the demand of any party interested: 

x. To the things upon which he has an exclusive lien. 

2. To the things which are subject to the fewest subordinate 
liens. 

3. Inlike manner inversely to the number of subordinate 
liens upon the same thing; and, : 

4. When several things are within one of the foregoing 
classes, and subject to the same number of liens, resort must 
be had: 

First—To the things which have not been transferred since 
the prior lien was created. 

Second—To the things which have been so transferred 
without a valuable consideration; and, 

Third—To the things which have been so transferred for a 
valuable consideration in the inverse order of the transfer. 


ARTICLE V. 


~ 


REDEMPTION FROM LIEN. 


Section 2486. Right to redeem. 
A 2487. Lights of inferior lienor. 
e 2488. Redemption from lien, how made. » 


Sec. 2486. Every person having an interest in property 
subject to a lien, has a right to redeem it from the lien, at any 
time after the claim is due, and before his right of redemption 
is foreclosed. 

Sec. 2487. One who has a lien, inferior to another, upon 
the same property, has a right : 

1, To redeem the property in the same manner as its owner 
might from the superior lien ; and, 

2. To be subrogated to all the benefits of the superior lien, 
when necessary for the protection of his interests, upon satis- 
fying the claim secured thereby. 

Sec. 2488. Redemption from a lien is made by performing, 
or offering to perform, the act for the performance of which 
it is a security, and paying, or offering to pay, the damages, 
if any, to which the holder of the lien is entitled for delay. 
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EXTINCTION OF LIENS. 


Section 2493. Lien deemed accessory to the act whose per- 
formance it secures. 

“ 2494. Extinction by sale or conversion. 

a 2495. Lien extinguished by lapse of time under 
Statute of Limitations. ' 
zi 2496. Apportionment of lien. 

c 2497. When restoration extinguishes lien. 


Sec. 2493. A lien is to be deemed accessory to the act for 
the performancé of which it is a security, whether any person 
is bound for such performance or not, and is extinguishable in 
like manner with any other accessory obligation. 

Sec. 2494. The sale of any property on-which there is a 
lien, in satisfaction of the claim secured thereby, or in case of 
personal property, its wrongful conversion by the person hold- 
ing the lien, extinguishes the lien thereon. 

Sec. 2495. A lien is extinguished by the lapse of the time 
within which, under the provisions of the Code of Civil Pro- 
cedure, an action can be brought upon the principal obligation. 

Sec. 2496. The partial performance of an act secured by a 
lien does not extinguish the lien upon any part of the property 
subject thereto, even if it is divisible. 

Sec. 2497. The voluntary restoration of property to its 
owner by the holder of a lien thereon, dependent upon pos- 
session, extinguishes the lien as to such property, unless other- 
wise agreed by the parties, and extinguishes it, notwithstanding 
any such agreement, as to creditors of the owner and persons 
subsequently acquiring a title to the property, or a lien thereon, 
in good faith, and for a good consideration. 


CHAPTER II. 


MORTGAGE. 


Article T. Mortgages in general. 
ee Ll: Mortgages of real property. 
hi TII. Mortgages of personal property. & 


ARTICLE I. 


MORTGAGES IN GENERAL. 


Section 2501. Mortgage, what. 
a 2502. Property adversely held may be mortgaged. 
i 2503. Lien of a mortgage, when special. 
“s 2504. Transfer of interesi, when deemed a mortgage: 
s 2505. Transfer made subject to defeasance may be 
proved, 


cad 


298 CIVIL CODE. 


Section 2506. Mortgage, on what a lien. 


t 2507. Mortgage does not entitle mortgagee to posses- 
sion. 

e 2508. Mortgage not a personal obligation. 

s 2509. Waste. 

cc 2510. Subsequently acquired title enures to mort- 
gagee. 

e 2511. Foreclosure. 

e 2512. Power of sale. 

s 2513. Power of attorney to execute. 

e 2514. Recording assignment of mortgage. 

e 2515. Recording assignnent of mortgage not notice 
to mortgagor. , 

fe 2516. Morigage passes by assignment of debt. 


Sec. 2501. Mortgage is a contract by which specific prop- 
erty is hypothecated for the performance of an act, without 
the necessity of a change of possession. l 

Sec. 2502. A mortgage may be created upon property held 
adversely to the mortgagor. 

Sec. 2503. The len ofa mortgage is special, unless other- 
wise expressly agreed, and is independent of possession, 

Sec. 2504. Every transfer of an interest in property, other 
than in trust, made only as a security for the performance of 
another act, is to be deemed a mortgage, except when in the 
case of personal property it is accompanied by actual change 
of possession, in which case it is-deemed a pledge. 

Sec. 2505. The fact that a transfer was made subject to 
defeasance on a condition, may, for the purpose of showing 
such transfer to be a mortgage, be proved (except as against 
a subsequent purchaser or incumbrancer for value and without 
notice) though the fact does not appear by the terms of the 
instrument. 

Sec. 2506. A mortgage is a lien upon everything that 
would pass by a grant of the property. 

Sec. 2507. A mortgage does not entitle the mortgagee to 
the possession of the property, unless authorized by the 
express terms of the mortgage ; but after the execution of the 
mortgage, the mortgagor may agree to such change of pos- 
session without a new consideration. 

Sec. 2508. A mortgage does not bind the mortgagor per- 
sonally to perform the act for the performance of which it is a 
security, unless there is an express covenant therein to that 
effect. , 

Sec. 2509. No përson whose interest is subject to the lien 
of a mortgage may do any act which will substantially impair 
the mortgagee’s security. - 

Sec. 2510. Title acquired by the mortgagor ‘subsequent to 
the execution of the mortgage enures to the mortgagee as 
security for the debt, in like manner as if acquired before the 
execution. 
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Sec. 2511. A mortgagee may foreclose the right of ye- 
demption of the mortgagor in the manner prescribed by the 
Code of Civil Procedure. , 

Sec. 2512. A power of sale may be conferred by a mort- 
gage upon the mortgagee or any other person, to be exer- 
cised after a breach of the obligation for which the mortgage 
is a security. 

Sec. 2513. A power of attorney to execute a mortgage 
must be in writing, subscribed, acknowledged, or proved, cer- 
tified, and recorded in like manner as powers of attorney for 
grants of real property. 

Sec. 2514. An assignment of a mortgage may be recorded 
in like manner as a mortgage, and such record operates as no- 
tice to ali persons subsequently deriving title to the mortgage 
from the assignor. 

Sec. 2515. When the mortgage is executed as security for 
money due, or to become due, on a promissory note, bond, or 
other instrument, designated in the mortgage, the record of 
the assignment of the mortgage is not, of itself, notice to a 
mortgagor, his heirs, or personal representatives, so as to in- 
validate any payment made by them, or either of them, tothe 
person holding such note, bond or other instrument. 

Sec. 2516. The assignment of a debt secured by mortgage 
carries with it*thé security. 


ARTICLE II. 


MORTGAGE OF REAL PROPERTY. 


Section 2525. What real property may be mortgaged. 


c 2526. Form of mortgage. 
s 2527. Mortgage renewed or extended by writing. 
Gi 2528. Defeasance, to affect grant absolute on tis face, 


must be recorded. 
c 2529. May be recorded. 
cs 2530. Satisfaction of morigage. 
e 253I. Same. 
ec 2532. Record of satisfaction. 
s£ 2533. Penalty for refusal to execute satisfaction. 
se 2534. Mortgages by corporation. 


Sec. 2525. Any interest in real property which is capable 
of being transferred may be mortgaged. 

Sec. 2526. A mortgage of real property may be made in 
substantially the following form: 

«This mortgage, made the 
+—, by A. B., of 
gagee, witnesseth: 

“That the mortgagor mortgages to the mortgagee (here 
describe the property), as security for the payment to him of 
dollars, on (or before) the day of ,in the year 


day of in the year 
, mortgagor, to C. D., of , mort- 
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, With interest thereon (or as security for the payment of 
an obligation, describing it, etc.) A. B.” 

Sec. 2527. A mortgage of real property can be created, 
renewed or extended, only by writing, with the formalities re- 
quired in the case of a grant of real property. 

Sec. 2528. When a grant of real property purports to be 
an absolute conveyance, but is intended to be defeasible on the 
performance of certain conditions, such grant is not defeated 
or affected as against any person other than the grantee or his 
heirs or devisees, or persons having actual notice, unless an 
instrument of defeasance, duly executed and acknowledged, 
shall have been recorded in the office of the county recorder 
of the county where the property is situated. 

Sec. 2529. Mortgages of real property may be acknowl- 
edged or proved, certified and recorded, in like manner and 
with like effects as grants thereof. 

Sec. 2530. Any mortgage that has been or may be here- 
after recorded may be discharged by an entry in the margin 
of the record thereof, signed by the mortgagee or his per- 
sonal representative or assignee, acknowledging the satisfac- 
tion of the mortgage in the presence of the county clerk, or 
his deputy, who shall subscribe the same as a witness. Such 
entry shall have the same effect as a deed of release duly ac- 
knowledged and recorded. 

Sec. 2531. Any mortgage shallalso be discharged upon the 
record thereof, by the county clerk in whose custody it shall 
be, whenever there shall be presented to him a certificate ex- 
ecuted by the mortgagee, his personal representative or as- 
signee, acknowledged, or proved and certified, as in this 
Code prescribed, to entitle a conveyance to be recorded, spec- 
ifying that such mortgage has been paid or otherwise satis- 
fied or discharged. i 

Sec. 2532. Every such certificate, and the proof and 
acknowledgment thereof, shall be recorded at full length, and 
a reference shall be made to the book containing such record, 
in the minutes of the discharge of such mortgage made by 
the county clerk upon the margin of the record thereof. 

Sec. 2533. Any mortgagee, or his personal representative, 
or assignee, as the case may be, after the full performance of 
the conditions of the mortgage, whether before or after a 
breach thereof, who shall, for the space of seven days after 
being requested, refuse or neglect to execute and acknowledge 
a certificate of discharge or release thereof, shall be liable to 
the mortgagor, his heirs or assigns, in the sum of one hun- 
dred dollars, and also-for all actual damages occasioned by 
such neglect or refusal. - 

Sec. 2534. All mortgages, deeds of trust, or assignments | 
for the benefit of creditors of both real and personal property, 
executed by a corporation, are governed by the law relating 
to mortgages or deeds of trust of real property, and must be 
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recorded in the office of the county clerk of every county 
where any part of said property is situated, and the same are 
valid, notwithstanding the possession of such property is 
retained by such corporation, but any mortgage, deed of trust, 
or assignment for the benefit of creditors must be accom- 
panied by the affidavit specified in Section 2541, of this Code, 
and which said affidavit may be made on behalf of any such 
company or corporation by the president, secretary or man- 
aging agent thereof. 


ARTICLE M.. . 


MORTGAGE OF PERSONAL PROPERTY. 


Section 2540. What interests may be mortgaged. 

s 2541. Requisite to validity of chattel mortgage. 
te 2542. Mortgage by partnership. 
ae 2543. Acknowledgment. 
ct 2544. Filing of mortguge and duty of recorder. 
te 2545. Limitation of duration of mortgage. 
s 2546. Renewal of ‘morigage. 
ec 2547. Effect of filing afidavit. 
“ ` 2548. Rights of subsequent mortgage. 
e 2549. Alode of attachment of mortgaged chattels. 
« 2550. Certified copy in case of loss of original. 
s 2551. Extent of provisions of this Chapter. 
“ 2552. Foreclosure. 
“ 2553. Possession of range stock. 

wee 2554. Satisfaction of mortgage. 
ce 2555. Penalty for selling mortgaged chattels. 
ci 2556. Mortgage on growing crops. 


Sec. 2540. Any interest in personal property which is 
capable of being transferred, may be mortgaged. 

Sec. 2541. A mortgage of personal property is void as 
against creditors of the mortgagor, and subsequent purchasers 
and incumbrancers of the property in good faith for value, 
unless: 

1. The possession of such property be delivered to and re- 
tainéd by the mortgagee; or, 

2. The mortgage provide that the property may remain in 
the possession of the mortgagor and be accompanied by an 
affidavit of all the parties thereto, or in case any party is ab- 
sent from the city or township where such mortgage is exe- 
cuted, at the time of the execution thereof, an affidavit of those 
present and of the agent or attorney in fact of such absent 
party, that the same is made in good faith, to secure the’ 
amount named therein, and without any design to hinder, delay, 
or defraud creditors, and be acknowledged and filed as here- 
inafter provided. 

Sec. 2542. Subject to the provisions of the next preceding ~ 
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section, one member of a firm of general partners may alone 
execute a mortgage of personal property and make the affi- 
davit therein required on behalf of the firm, and the mortgage 
so executed and the affidavit so made, is as valid as if executed 
and made by all the partners, or their agent, or attorney in 
fact. In case of a corporation the president, secretary or 
managing agent thereof may make the affidavit on its behalf. 

Sec. 2543. Every mortgage of personal property shall be 
acknowledged by the mortgagor or person executing the same, 
in the manner provided for the acknowledgment of convey- 
ances of real property, before some officer authorized by law 
to take acknowledgments of deeds. The form of such mort- 
gage may be substantially the same as prescribed in Section 
2526, of this Code. 

Sec. 2544. Every mortgage of personal property, together 
with the affidavit of the parties thereto, or a copy thereof, 
certified to be correct by the county clerk, or person before 
whom the acknowledgment has been made, must be filed in 
the office of the county clerk of the county where the mort- 
gagor resides, or, in case he is not a resident of this State, 
then in the office of the county clerk of the county where the 
property is at the time of the execution of the mortgage; and 
the county clerk must, on receipt of such mortgage or copy, 
indorse thereon the time of receiving the same, and file and 
keep the same in his office for the inspection of all persons, 
and shall enter in a book properly ruled and kept for that pur- 
pose, the names of all the parties, the names of the mortgag- 
ors to be alphabetically arranged, the consideration thereof, 
the date of its maturity, and the time of filing the same. 

Sec. 2545. Every mortgage of personal property, made, ac- 
knowledged and filed, as provided by the laws of this State, 
is thereupon, if made in good faith, good and valid as 
against the creditors of the mortgagor or subsequent pur- 
chasers, or incumbrancers, from the time it is so filed, until 
the maturity of the entire debt or obligation secured thereby 
and for the period of sixty days thereafter. The entire period 
of time such mortgage is valid and binding against the cred- 
itors of the mortgagor and subsequent purchasers and incum- 
brancers must not exceed one year and sixty days, except by 
a compliance with the provisions of the next section. 

Sec. 2546. Every mortgage of personal property, made, 
acknowledged and filed as provided by the laws of this State, 
may be renewed at or before the maturity of the debt or obli- 
gation secured thereby, in case such debt or obligation or any 
part thereof be unpaid or unfulfilled, by filing an affidavit 
‘showing the date of such mortgage, the name of the 
mortgagor and mortgagee, the date of filing the same, 
the amount of the debt or obligation secured thereby, 
and the amount of the debt justly owing at the time of filing 
such affidavit or the conditions of the obligation unfulfilled, 


CIVIL CODE, 303 


the time to which the same is extended, which time must not 
exeed one year, and that such debt or obligation was neither 
made nor renewed to hinder, delay or defraud the creditors 
or subsequent incumbrancers of the mortgagor, which affidavit 
must be subscribed and sworn to by the mortgagee, before 
an officer authorized to administer oaths, and filed in the 
office where such mortgage therein described is filed, and 
thereupon the county clerk of such county, must attach such 
affidavit to the mortgage therein described and note the date 
of filing thereof opposite the entry of the mortgage therein 
described, in -the book provided by law for the entry of chattel 
mortgages, and thereby such mortgage is renewed and con- 
tinues and is valid and of full force and effect upon the per- 
sonal property described therein, for the time stated in such 
athidavit, not to exceed one year. 


Sec. 2547. The filing of the affidavit provided in the next 
preceding section shall not be construed to extend the time of 
maturity of any debt, or the execution of an obligation secured 
by such mortgage, but the .same may be enforced according 
to the conditions thereof, and such mortgage foreclosed ac- 
cording to law, at any time within the period for which such 
mortgage is so renewed, unless agreement be made between 
the mortgagee and mortgagor extending the time of payment 
of such debt „or fulfillment of such obligation to the time 
stated in such affidavit. 


Sec. 2548. Any subsequent mortgage of personal property, 
upon which a prior mortgage exists, which has been extended 
or renewed, as provided m Section 2546, of this Article, may, 
at any time during the existence of such mortgage, pay the 
amount of the debt and interest owing and secured thereby, 
as shown by such affidavit and mortgage, or deposit the full 
amount thereof with the county clerk of the county wherein 
such affidavit and mortgage are filed, subject to the order of 
the mortgagee, his legal representatives or assigns, and the 
receipt or duplicate receipt for such payment or deposit; shall 
be filed in said office and attached to such mortgage, and 
thereby such subsequent mortgagee shall be subrogated to all 
the rights of the prior mortgagee under such mortgage. 

Sec. 2549. Personal property mortgaged may be taken on 
attachment or execution issued at the suit of a creditor of the 
mortgagor; but before the property is so taken, the officer 
must pay or tender to the mortgagee, the amount of the mort- 
gage debt and interest, or must deposit the amount thereof 
with the county treasurer of the county in which the mortgage 
is filed, payable to the order of. the mortgagee; and when the 
property then taken is sold, under process, the officer must ap- 
ply the proceeds of the sale as follows: 


I. To the repayment of the sum paid to the mortgagee, 
With interest from the date of such payment; and, 
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2. The balance, if any, in like manner as the proceeds of 
sales under execution are applied in other cases. 

Sec. 2550. A copy of any mortgage of personal property, 
made, acknowledged, and filed as provided in this Article, 
‘certified by the county clerk in whose office the same shall be 
filed, may be read in evidence in any court of this State, with- 
out further proof of the execution of the original, if said 
original be lost, or out of the power of the person wishing to 
to use it. 

Sec. 2551. The provisions of the foregoing sections of this 
Article shall extend to all such bills of sale, deeds of trust, and 
other conveyances of goods, chattels, or personal property, as 


shall have the effect of a mortgage or lien upon such property. . 


Sec. 2552. An action for the foreclosure of a mortgage of 
personal property, or the enforcement of any lien thereon, of 
whatever nature, may be commenced and conducted in the 
same manner as provided by law for the foreclosure of mort- 
gages and liens upon real property, and the same may be 
joined in an action for the recovery of the possession of the 
property mortgaged; but it is lawful for the mortgagor of 
personal property to insert in his mortgage a clause authoriz- 
ing the sheriff of the county in which said property, or any 
part thereof, may be, to execute the power of sale therein 
granted to the mortgagee, his legal representative and assigns, 
in which case the sheriff of such county, at the time of default, 
at the request of the mortgagee, must and itis hereby made 
his duty to advertise and sell the whole or any part of the 
mortgaged property, wherever it may be, in the manner pro- 
vided in such mortgage; and at such sale, made as aforesaid, 
the mortgagee, or his representative or assigns, may, in good 
faith, purchase the property so sold, or any part thereof. The 
sheriff may require an indemnity bond from the mortgagee or 
his assigns before taking possession of, or selling the mort- 
gaged property. 

Sec. 2553. The Code of Civil Procedure provides the 
method of taking possession of range stock under mortgage, 
between the first day of November and the next succeeding 
fifteenth day of May. 

Sec. 2554. Whenever the debt or obligation secured by 
any mortgage of personal property, which has been filed 
in the office of the county clerk, as provided in this Article, 
shall be paid or discharged, an acknowledgment of satisfac- 
tion, signed by the mortgagee, his legal representative or 
assigns, must be indorsed upon the mortgage, or copy thereof, 
filed as aforesaid, and the fact cf such discharge or satisfaction 
noted by the county clerk in the book kept by him, as pro- 
vided in Section 2544, of this Article, opposite the names of 
the parties to such mortgage. 


Sec. 2555. Any person having conveyed any goods, chattels 


or personal property to another by mortgage, who shall, . 


` 
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during the existence of the lien or title created by such 
mortgage, sell the said property or any part thereof, toa third 
person for a valuable consideration, without informing him of 
the existence and effect of such mortgage, shall forfeit and 
pay tothe purchaser, twice the value of such property so 
sold, which forfeiture may be recovered in an action of debt, 


in any 


court having jurisdiction thereof. 


Sec. 2556. The lien of a mortgage on a growing crop con- 


tinues 


on the crop after severance, whether remaining in its 


original state or converted into another product, so long as 
the same remains on the land of mortgagor” = 


CHAPTER Ii. 


PLEDGE. 


Section 2562. Pledge, what. 


če 
te 


ce 


2563. When contract is to be deemed a pledge. 

2564. Delivery essential to validity of pledge. 

2565. Increase of thing. 

2566. Lrenor may pledge property to extent of his 

lien. 

2567. Real owner cannot defeat pledge of property 

“transferred to apparent owner for the pur- 
pose of piedge. 
2568. Pledge lender, what. 
2569. Pledge holder, what. 


2570. When pledge lender may withdraw property 


pledged. 
2571. Obligations of pledge holder. 
2572. Pledge holder must enforce rights of pledgee. 


2573. Obligations of pledgee and pledge holder, for 


reward. 
2574. Gratuitous pledge holder. 
2575. Debtors misrepresentation of value of pledge. 
2576. When pledgee may sell. 
2577. When pledgee must demand performance. 
2578. Notice of sale to pledgor. 
2579. Waiver of notice of sale. 
2580. Warver of demand. 
2581. Sale must be by auction. 
2582. Pledgee’s sale of securttzes. 
2583. Sale on demand of the pledgor. 
2584. Surplus to be paid to piedgor. 
2585. Same. 
2586. Pledgee’s purchase of property pledged. 
2587. Pledgece may foreclose right of redemption. 


. 2562. Pledge is a deposit of personal property by way 


of secarity for the performance of another act. 


pa 


Pa 
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Sec. 2563. Every contract by which the possession of per- 
sonal property is transferred, as security only, is to be deemed - 
a pledge. 

Sec. 2564. The lien of a pledge is dependent on possession, 
and no pledge is valid until the property pledged is delivered 
to the pledgee, or to a pledge holder, as hereafter prescribed. 


Sec. 2565. The increase of property pledged is pledged 
with the property. 

Sec. 2566. One who has a lien upon property may pledge 
it to the extent of his lien. 

Sec. 2567. One who has allowed another to assume the 
apparent ownership of property for the purpose of making 
any transfer of it, cannot set up his own title to defeat a pledge 
of the property, made by the other to a pledgee who received 
the property in good faith, in the ordinary course of business, 
and for value. 

Sec. 2568. Property may be pledged as security for the 
obligation of another person than the owner, and in so doing, 
the owner has all the rights of a pledgor for himself, except 
as hereinafter stated. l 

Sec. 2569. A pledgor and pledgee may agree upon a third 
person with whom to deposit the property pledged, who, if he 
accepts the deposit, is called a pledge holder. 

Sec. 2570. One who pledges property as security for the 
obligation of another, cannot withdraw the property pledged 
otherwise than as a pledgor for himself might, and if he re- 
ceives from the debtor a consideration for the pledge, he can- 
not withdraw it without his consent. 

Sec. 2571. A pledge holder for reward cannot exonerate 
himself from his undertaking; and a gratuitous pledge holder 
can do so only by giving reasonable notice to the pledgor and 
pledgee to appoint a new pledge holder, and in case of their 
failure to agree, by depositing the property pledged with 
some impartial persgn, who will then be entitled to a reasona- 
ble compensation for his care of the same. 

Sec. 2572. A pledge holder must enforce all the rights of 
the pledgee, unless authorized by him to waive them. | 

` Sec. 2573. A pledgee, or a pledge holder for reward, 
assumes the duties and liabilities of a depositary for reward. 

Sec. 2574. A gratuitous pledge holder assumes the duties 
and liabilities of a gratuitous depositary. 

Sec. 2575. Where a debtor has obtained credit, or an exten- 
sion of time, by a fraudulent misrepresentation of the value of 
property pledged by or for him, the creditor may demand a 
further pledge to correspond with the value represented ; and 
in default thereof, may recover his debt immediately, though 
it be not actually due. 

Sec. 2576. When performance of the act for which a pledge 
is given, is due, in whole or in part, the pledgee may collect 
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-what is due to him by a sale of property pledged, subject to 
the rules and exceptions hereinafter prescribed. 

Sec. 2577. Before property pledged can be sold, and after 
performance of the act for which it is security is due, the 
pledgee must demand performance thereof from the debtor, if 
the debtor can be found. 

Sec. 2578. A pledgee must give actual notice to the pledgor 
of the time and place at which the property pledged will be 
sold, at such a reasonable time before the sale as will enable 
the pledgor to attend. 

Sec. 2579. Notice of sale may be waived by a pledgor at 
any time; but is not waived by a mere waiver of demand of 
performance. 

Sec. 2580. A debtor or pledgor waives a demand of per- 
formance as a condition precedent to a sale of the property 
pledged, by a positive refusal to perform, after performance is 
due ; but cannot waive it in any other manner except by con- 
tract. 

Sec. 2581. The sale by a pledgee, of property pledged, 
must be made by public auction, in the manner and upon the 
notice to the public usual at the place of sale, in respect to 
auction sales of similar property ; and must be for the highest 
obtainable price. 

Sec. 2582. A pledgee cannot sell any evidence of debt, 
pledged to him, except the obligations of governments, States, 
or corporations ; but he may collect the same when due. 

Sec. 2583. Whenever property pledged can be sold fora 
price sufficient to satisfy the claims of the pledgee, the pledgor 
may require it to be sold, and its proceeds to be applied to 
such satisfaction, when due. 

Sec. 2584. After a pledgee has lawfully sold property 
pledged, or otherwise collected its proceeds, he may deduct 
therefrom the amount due under the principal obligation, and 
the necessary expenses of sale dnd collection, and must pay 
the surplus to the pledgor on demand. . 

Sec. 2585. When property: pledged is sold by order of the 
pledgor before the claim of the pledgee is due, the latter may 
retain out of the proceeds all that can possibly become due 
under his claim until it becomes due. 

Sec. 2586. A pledgee, or pledge holder, cannot purchase 
the property pledged, except by direct dealing with the 
pledgor. 

Sec. 2587. Instead of selling property pledged, as hereinbe- 
fore provided, a pledgee muy foreclose the right of redemp- 
tion by a judicial sale, under the direction of a compatent 
‘court ; and in that case may be authorized by the court to 
purchase at the sale. 
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CHAPTER IV. 


OTHER LIENS. 


eran 2595. Lien of seller of real property. 
2596. When transfer of contract waives lien.. 
e 2597. Extent of sellers lien. 
a 2598. Lien of seller of personal property. 


s 2599. Purchasers lien on real property. 
ee 2600. Lien for service. 

‘£ 260I. Lien of factor. 

s 2602. Banker’s lien. 

& 2603. Shipmaster’s lien. 

G 2604. Seamen’s lien. 


c 2605. Officer’s lien. 
es 2606. Jude ment lien. 
ce 2607. Mechanics lien. 


Sec. 2595. One who sells real property has a vendor’s} liem 
thereon, independent of possession, for so much of the price 
as remains unpaid and unsecured, otherwise than by the’. per- 
sonal obligation of the buyer. 

Sec. 2596. Where a buyer of real property gives to the 
seller a written contract for payment of all or part of the price, 
an absolute transfer of such contract by the seller waives his 
lien to the extent of the sum payable under the contract ; but 
a transfer of such contract in trust to pay debts, and return the 
surplus, is not a waiver of the lien. 

Sec. 2597. The liens defined in Sections 2595 and 2599 are 
valid against every one claiming uader the debtor, except a 
purchaser and incumbrancer in good faith and for value. 

Sec. 2598. One who sells personal property has a special 
lien thereon, dependent on possession, for its price, if it is in 
his possession when the price becomes payable, and may 
enforce his lien in like manner as if the property was pledged 
to him for the price: 

Sec. 2599. One who pays to the owner any part of the 
price of real property, under an agreement for the sale thereof, 
has a special lien upon the property, independent of possession, 
for such part of the amount paid as he may be entitled to re- 
cover back, in case of a failure of consideration. 

Sec. 2600. Every person who, while lawfully in possession 
of an article of personal property, renders any service to the 
owner thereof by labor or skill employed for the making, re- 
pairing, protection, improvement, safe keeping, or car riage 
thereof, has a special lien thereon, dependent on possession, 
for the compensation, if any, which is due to him from the 
owner for such service. A ranchman, farmer, agister, herder, 
hotel keeper, livery, boarding or feed stable keeper, to whom 
any horses, mules, cattle, sheep, hogs or other stock are in- 
trusted, and there is a contract, express or implied, for their 
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‘keeping, feeding, herding, pasturing or ranching, has alien 
upon such stock for the amount due for keeping, feeding, 
herding, pasturing or ranching the same, and is authorized 
to retain possession thereof until the sum due is paid, and 
may enforce his lien as in the case of a pledge. 

Sec. 2601. A factor has a general lien, dependent on pos- 
session, for all that is due to him as such, upon all articles of 
commercial value that are intrusted to him by the same prin- 
cipal. 

Ges 2602. A banker has a general lien, dependent on pos- 
session, upon all property in his hands belonging to a customer, 
for the balance due to him from such customer in the course 
of the business. 

Sec. 2603. The master of a ship has a general lien, inde- 
pendent of possession, upon the ship and freightage, for ad- 
vances necessarily made, or liabilities necessarily incurred by 
him for the benefit of the ship, but has no lien for his wages. 

Sec. 2604. The mate and seamen of a ship have a general 
lien, independent of possession, upon the ship and freightage, 
for their wages, which is superior to every other lien. 

Sec. 2605. An officer who levies an attachment or execu- 
tion upon personal property acquires a special lien, dependent 
on possession, upon such property, which authorizes himto 
hold it until the process is discharged or satisfied, or a judicial 
sale of the property is had. 

Sec. 2606. The lien of a judgment is regulated by the Code 
of Civil Procedure. 

Sec. 2607. The liens of mechanics and others for materials 
and services are regulated further by the Code of Civil Pro- 
cedure. 


CHAPTER V. 


STOPPAGE IN TRANSIT. 


Section 2612. When consignor may stop goods. 
e 2613. What ts insolvency of consignee. 
« 2614. Transit, when ended. 
e 2615. Stoppage, how effected. 
te 2616. Effect of stoppage. 


Sec. 2612. A seller or consignor of property, whose claim 
for its price or proceeds has not been extinguished, may, upon 
the insolvency of the buyer or consignee becoming known to 
him after parting with the property, stop it while on its transit 
to the buyer or consignee, and resume possession thereof. 

Sec. 2613. A person is insolvent, within the meaning of the 
last section, when he ceases to pay his debts in the manner 
usual with persons of his business, or when he declares his 
inability or unwillingness to do so. 

Sec. 2614. The transit of property is at an end when it 
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comes into the possession of the consignee, or into that of his 
agent, unless such agent is employed merely to forward the 
property to the consignee. 

Sec. 2615. Stoppage in transit can be effected only by 
notice to the carrier or depositary of the property, or by 
taking actual possession thereof. 

Sec. 2616. Stoppage in transit does not, of itself, rescind a 
sale, but is a means of enforcing the lien of the seller. 


TITLE XV. 


NEGOTIABLE INSTRUMENTS. 


Chapter JL. sVegotiable instruments in general. 


c IT, Bills of exchange. 


a TII. Promissory notes. 
LV. Checks. 
CHAPTER I. 


NEGOTIABLE INSTRUMENTS IN GENERAL. 


Article IL. General definitions. 
e JI. Interpretation. 
« JII. Tudorsement. 
« LV. Presentment for payment. 
e V. Dishonor. 
«o FI. Excuse of presentment and notice. 
« PI. Extinction, 


ARTICLE I. 
GENERAL DEFINITIONS. 


Section 2621. To what jnstruments this Title is applicable. 
e 2622. Negotiable instrument, what. l 
ee 2623. Must be for unconditional payment of money. 
e 2624. Payee. 
e 2625. Instrument may be in alternative, 
« ` 2626. Date, etc. 
ee 2627. May contain a pledge, etc. 


ee 2628 What it must not contain. 
ae 2629. Date. 
ae 2630. Different classes of negotiable instrumenis. 


Sec. 2621. The provisions of this Title apply only to nego- 
tiable instruments, as defined in this Article. 

Sec. 2622. A negotiable instrument is a written promise or 
request for the payment of a certain sum of money to order or 
bearer, in conformity to the provisions of this Article. 

Sec. 2623. A negotiable instrument must be made payable 
in money only, and without any condition not certain of fulfill-- 
ment. - 
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Sec. 2624. The person to whose order a negotiable instru- 
ment is made payable must be ascertainable at the time the 
instrument is made. 

Sec. 2625. A negotiable instrument must give to the payee 
an option between the payment of the sum specified therein 
and the performance of another act; but as to the latter, the 
instrument is not within the provision of this Title. 

Sec. 2626. A negotiable instrument may be with or without 
date, and with or without designation of the time or place of 
payment. 

Sec. 2627. A negotiable instrument may contain a pledge 
of collateral security, with authority to dispose thereof. 

Sec. 2628. A negotiable instrument must not contain any 
other contract than such as is specified in this Article. 

Sec. 2629. Any date may be inserted by the maker of a 
negotiable instrument, whether past, present or future, and 
the instrument is not invalidated by his death or incapacity at 
the time of the nominal date. 

Sec. 2630. There are six classes of negotiable instruments,- 
namely: 

Bills of exchange. 
Promissory notes. 
Bank notes. 

Checks. 

Bonds. ~ 

Certificates of deposit. 


Ane bn 


ARTICLE Ii. 


INTERPRETATION OF NEGOTIABLE INSTRUMENTS. 


Section 2635. Time and place of payment. 
2636. Place of payment not specified. 


e 2637. Instruments payable to a person or his order, 
how construed. 

c< 2638. Unindorsed note, when negotiable. 

cc 2639. Fictitious payee. 

e 2640. Presumption of consideration. 


Sec. 2635. A negotiable instrument which does not specify 
the time of payment is-payable immediately. 

Sec. 2636. A negotiable instrument which does not specify 
a place of payment, is payable wherever it is held at its 
maturity. 

Sec. 3637. An instrument, otherwise negotiable in form, 
payable to a person named, but with the words added, * or to 
his order,” or “to bearer,” or words equivalent thereto, is in 
the former case payable to the written order of such person, 
and in the latter case payable to the bearer. 

Sec. 2638. A negotiable instrument, made payable to the 
order of the maker, or of a fictitious person, if issued by the 


3I2 CIVIL CODE. 


maker for a valid consideration, without indorsement, has the 
same effect against him and all other persons having notice of 
the facts as if payable to the bearer. 

Sec. 2639. A negotiable instrument, made payable to the 
order of a person obviously fictitious, is payable to the bearer. 

Sec. 2640. The signature of every drawer, acceptor, and 
indorser of a negotiable instrument is presumed to have been 
made for a valuable consideration, before the maturity of the 
instrument, and in the ordinary course of business. 


ARTICLE III. 


INDORSEMENT. 


Section 2645. Indorsement, what. 
2646. Agrecment to indorse. 
ee 2647. When may be made on separate paper. 
& 2648. Kinds of indorsement. 


26.49. General indorsement, what. 
e 2650. Special tndorsement, what. 
c 2651. General indorsement, how made special. 
e 2652. Destruction of negotiability by indorser. 


e 2653. Implied warranty of indorser. 
s 2654. Indorser, when liable to payee. 


c 2655. Ludorsement without recourse. 

et 2656. Same. 

a 2657. Indorsee privy to contract, 

= e 58. Effect of want of consideration. 
c 2659. Indorsee in due course, what. 

a 2660. Lights of indorsee in due course. 


ec 2661. Lustrument left blank. 


Sec. 2645. One who writes his name upon a negotiable 
instrument, otherwise than as a maker or acceptor, and 
delivers it with his name thereon, to another person, is called 
an indorser, and his act is called indorsement. 

Sec. 2646. One who agrees to indorse a negotiable instru- 
ment is bound to write his signature upon the back of the 
instrument, if there is sufficient space thereon for that purpose. 

Sec. 2647. When there is not room for a signature upon 
the back of a negotiable instrument, a signature equivalent to 
an indorsement thereof may be made.upon a paper annexed 
thereto. 

Sec. 2648. An indorsement may be general or special. 

Sec. 2649. A general indorsement is one by which no in- 
dorsee is named. 

Sec. 2650. A special indorsement specifies the indorsee. 

Sec. 2651. A negotiable instrument bearing a general in- 
dorsement cannot be afterwards specially indorsed; but any 
lawful holder may turn a general indorsement into a special 
one, by writing above ita direction for payment to a particular 
person. i 
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Sec. 2652. A special indorsement may, by express words 
for that purpose, but not otherwise, be so made as to render 
the instrument not negotiable. 

Sec. 2653. Every indorser of a negotiable instrument, unless 
his indorsement is qualified, warrants to every subsequent 
holder thereof, who is not liable thereon to him: 

1. That it is in all respects what it purports to be. 

2. That he has a good title to it. 

3. That the signatures of all prior parties are binding upon 
them. 

4. That if the instrument is dishonored, the indorser will, 
upon notice thereof duly given to him, or without notice, 
where it is excused by law, pay the same with interest, unless 
exonerated under the provisions of Sections 2722, 2749, 2785, 
2791. 

m 2654. One who indorses a negotiable instrument before 
it is delivered to the payee, is liable to the payee thereon, as 
an indorser. 

Sec. 2655. An indorser may qualify his indorsement with 
the words “ without recourse,” or equivalent words ; and upon 
such indorsement, he is responsible only to the same extent as 
in the case of a transfer without indorsement. 

Sec. 2656. Except as otherwise prescribed by the last sec- 
tion, an indorsement, without recourse, has the same effect as 
any other indorsement. : 

Sec. 2657. An indorsee of a negotiable instrument has the 
same rights against every prior party thereto that he would 
have had if the contract had been made directly between them 
in the first instance. 

Sec. 2658. The want of consideration for the undertaking 
of a maker, acceptor, or indorser, of a negotiable instrument, 
does not exonerate him from liability thereon to an indorsee 
in good faith for a consideration. 

Sec. 2659. An indorsee in due course is one who, in good 
faith, in the ordinary course of business, and for value, before 
its apparent maturity or presumptive dishonor, and without 
knowledge of its actual dishonor, acquires a negotiable in- 
strument duly indorsed to him, or indorsed generally, or pay- 
able to the bearer. 

Sec. 2660. An indorsee of a negotiable instrument, in due 
course, acquires an absolute title thereto, so that it is valid in 
his hands, notwithstanding any provision of law making it 
generally void or voidable, and notwithstanding any defect in 
the title of the person from whom he acquired it. 

Sec. 266r. One who makes himself a party to an instru- 
ment intended to be negotiable, but which is left wholly or 
partly in blank, for the purpose of filling afterwards; is liable 
upon the instrument, to an indorsee thereof in due course, in 
whatever manner and at whatever time it may be filed, so 
long as it remains negotiable in form. 
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ARTICLE IV. 


PRESENTMENT FOR PAYMENT. 


meen 2666. Efect of want of demand on principal debtor. 
2667. Presentment, how made. 

cc 2668. Apparent maturity, when. 

ee 2669. Presumptive dishonor of bill, payable after 
sight. 

‘e 2670. Apparent maturity of bill, Joti al sight. 

te 2671. Apparent maturity of note. 

cc 2672. Same. 

es 2673. Surrender of instrument, when a condition of 
payment, 

Sec. 2666. It ıs not necessary to make a demand of pay- 
ment upon the principal debtor in a negotiable instrumen. 3 
order to charge him; but if the instrument is by its terms 
payable at a specified place, and he is able and willing to pay 
it there at maturity, such ability and willingness are equiva- 
lent to an offer of payment on his part. 

Sec. 2667. Presentment of a negotiable instrument for pay- 
ment, when necessary, must be made as follows, as nearly as 
by reasonable dilligence it is practicable: 

x. The instrument must be presented by the holder. 

2. The instrument must be presented to the principal debtor, 
if he can be found at the place where presentment should be 
made; and if not, then it must be presented to some other 
person having charge thereof or employed therein, if one can 
be found there. 

3. An instrument which specifies a place for its payment 
must be presented there; and if the place specified includes 
more than one house, then at the place of residence or busi- 
ness of the principal debtor, if it can be found therein. 

4. An instrument which does not specify a place for its 
payment must be presented at the place of residence or busi- 
ness of the principal debtor, wherever he may be found, at 
the option of the presentor; and, 

5. The instrument must be presented on the day of its ap- 
parent maturity, or, if it be payable on demand, it may be 
presented upon any day. It must be presented within reason- 
able hours; and, if it be payble ata banking house, within 
the usual baking hours of the vicinity, but, by the consent of 
the person to whom it should be presented, it may be pre- 
sented at any hour of the day. 

6. If the principal debtor have no place of business, or if 
his place of business or residence can not with reasonable dil- 
igence be ascertained, presentment for payment is excused. 

Sec. 2668. The apparent maturity of a negotiable instru- 
ment, payable at a particular time, is the day on which by its 
terms it becomes due, or, when that is a holiday, the next 
business day. 
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Sec. 2669. A bill of exchange payable at a specified time 
after sight, which is not accepted within ten days after its 
date, in addition to the time which would suffice, with ordinary 
diligence, to forward it for acceptance, is presumed to have 
been dishonored. 

Sec. 2670. The apparent maturity of a bill of exchange 
payable at sight or on demand, is: 

1. If it bears interest, one year after its date; or, 

2. If it does not bear interest, ten days after its date, in ad- 
dition to the time which would suffice, with ordinary diligence, 
to forward it for acceptance. 

Sec. 2671. The apparent maturity of a promissory note 
payable at sight or on demand, is: 

r. If it bears interest, one year after its date; or, 

2. If it does not bear interest, six months after its date. 

Sec. 2672. Where a promissory note is payable at a certain 
time after sight or demand, such time is to be added to the 
periods mentioned in the last section. 

Sec. 2673. A party to a negotiable instrument may require, 
as a condition concurrent to its payment by him: 

1. That the instrument be surrendered to him, unless it is 
lost or destroyed, or the holder has other claims upon it; or, 

2. If the holder has a right to retain the instrument and 
does retain it, then that a receipt for the amount paid, or an 
exoneration of the party paying, be written thereon; or, 

3. If the instrument is lost or destroyed, then that the 
holder give to him a bond, executed by himself and two suffi- 
cient sureties, to indemnify him against any lawful claim 
thereon. 


: ARTICLE V. 


DISHONOR OF NEGOTIABLE INSTRUMENTS. 
Section 2678. Dishonor, what. 

2679. Notice, by whom given. 
E 2680. Form of notice. 
e 2687. Notice, how served. 
e 2682. Notice, how served after jndorser’s death. 
ec 2683. Notice given in tgnorance of death, valid. 
e 2684. Notice, “when to be given. 
& 2685. Notice of dishonor, when to be mailed. 
te 2686. Notice, how given by agent. 
cè 2687. Additional time for notice by indorsers. 
G 2688. Effect of notice of dishonor. 


Sec. 2678. A negotiable instrument is dishonored, when it 
is either not paid, or not accepted, according to its tenor, on 
presentment for the purpose, or without presentment, where 
that is excused. 

Sec. 2679. Notice of the dishonor of a negotiable instru- 
ment may be given: 
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i. By a holder thereof; or, 

2. By any party to the instrument who might be compelled 
to pay it to the holder, and who would, upon taking it up, 
have aright to reimbursement from the party to whom the 
notice is given. 

Sec. 2680. A notice of dishonor may be given in any form 
which describes the instrument with reasonable certainty, 
and substantially informs the party receiving it that the instru- 
ment has been dishonored. 

Sec. 2681. A notice of dishonor may be given: 

t. By delivering it to the party to be charged, personally, 
at any place; or, 

2. By delivering it to some person of discretion at the place 

of residence or business of such party, apparently acting for 
him; or, 
. 3. By properly folding the notice, directing it to the party 
to be charged, at his place of residence, according to the best 
information that the person giving the notice can obtain, de- 
positing it in the postoffice most conveniently accessible from 
the place where the presentment was made, and paying the 
postage thereon. 

Sec. 2682. In case of the death of a party to whom notice 
of dishonor should otherwise be given, the notice must be 
given to one of his personal representatives; or, if there are 
none, then to any member of his family who resided with him 
at his death; or, if there is none, then it must be mailed to his 
last place of residence, as prescribed by Subdivision 3, of the 
last section. - 

Sec. 2683. A notice of dishonor sent to a party after his 
death, but in ignorance thereof, and in good faith, is valid. 

Sec. 2684. Notice of dishonor, when given by the holder of 
an instrument or his agent, otherwise than by mail, must be 
given on the day of “dishonor, or on the next business day 
thereafter. 

Sec, 2685. When notice of dishonor is given by mail, it must 
be deposited in the postoffice in time for the first mail which 
closes after noon of the first business day succeeding the dis- 
honor, and which leaves the place where the instrument was 
dishonored, for the place to which the notice should be sent. 

Sec. 2686. When the holder of a negotiable instrument, at 
the time of its dishonor, i is a mere agent for the owner, it is 
sufficient for him to give notice to his principal in the same 
manner as to an indorser and his principal may give notice to 
any other party to be charged, as if he were himself an in- 
dorser. And if an agent of the owner employs a sub-agent, 
it is sufficient for each successive agent or sub-agent to give 
notice in like manner to his own principal. - 

Sec. 2687. Every party to a negotiable instrument, receiy- 
ing notice of its dishonor, has the like time thereafter to give 
similar notice to prior parties as the original holder had after 
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its dishonor. But this additional time is available only to œ 
particular party entitled thereto. 

Sec. 2688. A notice of the dishonor of a negotiable instru- 
ment, if valid in favor of the party giving it, enures to the 
benefit of all other parties thereto, whose right to give the like 
notice ‘has not then been lost. 


ARTICLE VI. 
EXCUSE OF PRESENTMENT AND NOTICE. 


Section 25373. Notice of dishonor, when excused. 
“e 2694. Presentment and notice, when excused. 
c 2695. Same. 
e 2696. Delay, when excused. 
t 2697. Waiver of presentment and notice. 
e 2698. Warver of protest. 


Sec. 2693. Notice of dishonor is excused : 

r. When the party by whom it should be given cannot, 
with reasonable diligence, ascertain either the place of resi- 
dence or business of the party to be charged ; or, 

2. When there is no postoffice communication between the 
town of the party by whom the notice should be given and 
the town in which the- place of residence or business of the 
party to be charged is situated ; or, i? 

3. When the party to be charged is the same person who 
dishonors the instrument ; or, 

4. When the notice is waived by the party entitled thereto. 

Sec. 2694. Presentment and notice are excused as to any 
party to a negotiable instrument who informs the holder, © 
within ten days before its maturity, that it will be dishonored. 

Sec. 2695. If, before or at the maturity of an instrument, 
an indorser has received full security for the payment thereof, 
or the maker has assigned all his estate to him as such se- 
curity, presentment and notice to him are excused. ~ [3 

Sec. 2696. Delay in presentment, or in giving notice of dis- 
honor, is excused when caused by circumstances which the 
party delaying could not have avoided by the exercise of 
reasonable care and diligence. a | 

Sec. 2697. A waiver of presentment waives notice of dis- 
honor also, unless the contrary is expressly stipulated; but a 
waiver of notice does not waive presentment. 

Sec. 2698. A waiver of protest on any negotiable instru- 
ment other than a foreign bill of exchange waives present- 
ment and notice. 


ARTICLE VI. 
EXTINCTION OF NEGOTIABLE INSTRUMENTS. 


Sec. 2702. The obligation of a party to a negotiable in-- 
strument is extinguished: 


318 CIVIL CODE. 


x. In like manner with that of parties to contracts in general; 
or, 

2. By payment of the amount due upon the instrument, at 
or after its maturity, in good faith and in the ordinary course 
of business, to any person having actual possession thereof 
and entitled by its terms to payment. : 


CHAPTER III. 


BILLS OF EXCHANGE. 


Article L. Form and interpretation. 
te LI. Days of grace. 
“LLL. Presentment for acceplance. 
eo IPF. Acceptance. 
e F. Acceptance or payment for honor. 
“o PI Presentment for payment. 
“PTL, Excuse of presentment and notice. 
“ PZ. Loreign bills. 


ARTICLE I. 


FORM AND INTERPRETATION OF A BILL. 


Section 2706. Bill of exchange, what. 


c 2707. Drawee, tn case of need. ` 
« 2708. Bill in parts of a set. 
« _ 2709. When must be 7n a set. 


e 2710. Presentment, ctc., of part of set. 
e 2711. Bill, where payable. 
E 2712. Rights and obligations of drawer. 


Sec. 2706. A bill of exchange is an instrument, negotiable 
in form, by which one, who is called the drawer, requests 
another, called the drawee, to pay a specified sum of money. 

Sec. 2707. A bill of exchange may give the name of any 
person in addition to the drawee, to be resorted to in case of 
need. 

Sec. 2708. A bill of exchange may be drawn in any number 
of parts, each part stating the existence of the others, and all 
forming one set. 

Sec. 2709. An agreement to draw a bill of exchange binds 
the drawer to execute it in three parts, if the other party to the 
agreement desires it. 

Sec. 2710. Presentment, acceptance, or payment, of a sin- 
gle part in a set of a bill of exchange, is sufficient for the whole. 

Sec. 2711. A bill of exchange is payable: 

I. At the place where, by its terms, it is made payable; or, 

2. If it specify no place of payment, then at the place to 
which it is addressed; or, 

3. If it be not addressed to any place, then at the place of 
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residence or business of the drawee, or wherever he may be 
found. If the drawee has no place of business, or if his place 
of business or residence cannot with reasonable diligence be 
ascertained, presentment for payment is excused, and the bill 
may be protested for non-payment. 

Sec. 2712. The rights and obligations of the drawer of a 
bill of exchange are the same as those of the first indorser of 
any other negotiable instrument. 


ARTICLE IL. 


DAYS OF GRACE. 


Sec. 2715. Days of grace are not allowed. 


ARTICLE II. 


PRESENTMENT FOR ACCEPTANCE. 


Section 2718. When a bill may be presented. 


£ 2719. Presentment, how made. 

ee 2720. Presentment to joint drawees. 

e 2721. When presentment tobe made to drawee in case 
of need. 

« 2722. Presentment, when must be made. 


Sec. 2718. At any time before a bi!l of exchange is payable 
the holder may present it to the drawee for acceptance, and if 
acceptance is refused, the bill is dishonored. 

Sec. 2719. Presentment for acceptance must be made in the 
following manner, as nearly as by reasonable diligence it is 
practicable: 

1. The bill must be presented by the holder or his agent. 

2. It must be presented on a business day and within rea- 
sonable hours. 

3. It must be presented to the drawee, or, if he is absent 
from his place of residence or business, to some person having 
charge thereof or employed therein; and, 

4. The drawee, on such presentment, may postpone his ac- 
ceptance or refusal until the next day. Ifthe drawee have no 
place of business, or if his place of business or residence can- 
not with reasonable diligence be ascertained, presentment for 
acceptance is excused, and the bill may be protested for non- 
acceptance. 

Sec. 2720. Presentment for acceptance to one of several 
joint drawees, and refusal by him, dispenses with presentment 
to the others. 

Sec. 2421. A bill of exchange which specifies a drawee in 
case of need, must be presented to him for acceptance or pay- 
ment, as the case may be, before it can be treated as dishon- 
ored. 
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Sec. 2722. When a bill of exchange is payable at a specified 
time after sight, the drawer and indorsers are exonerated if it 
is not presented for acceptance within ten days after the time 
which would suffice, with ordinary diligence, to forward it for 
acceptance, unless presentment is excused. 


ARTICLE Iv. 


ACCEPTANCE. 


Section 2727. Acceptance, how made. 
c 2728. Holder entitled to acceptance on face of bill. 


£ 2729. What acceptance suficient with consent of 
holder. 

ee 2730. Acceptance by separate tnsirument. 

ec 2731. Promise to accept, when equivalent to accept- 
ance. 

es 2732. Cancellation by acceptance. 


e 2733. What ts admitted by acceptance. 


Sec. 2727. An acceptance of a bill must be made in writing, 
by the drawee or by an acceptor for honor, and may be made 
by the acceptor writing his name across the face of the bill, 
with or without other words. 

Sec. 2728. The holder of a bill of exchange, if entitled to 
an acceptance thereof, may treat the bill as dishonored if the 
drawee refuses to write across its face an unqualified accept- 
ance. 

Sec. 2729. The holder of a bill of exchange may, without 
prejudice to his rights against prior parties, receive and treat 
as a sufficient acceptance: 

I. An acceptance written upon any part of the bill or upon 
a separate paper. 

2. An acceptance qualified so far only as to make the bill 
payable at a particular place within the city or town in which, 
if the acceptance was unqualified, it would be payable; or, 

3. A refusal by the drawee to return the bill to the holder 
after presentment, in which case the bill is payable imme- 
diately, without regard to its terms. 

Sec, 2730. The acceptance of a bill of exchange by a sepa- 
rate instrument binds the acceptor to one, who, upon the faith 
thereof, has the bill for value or other good consideration. 

Sec. 2731. An unconditional promise, in writing, to accept 
a bill of exchange, is a sufficient acceptance thereof, in favor 
of every person who upon the faith thereof hag taken the 
bill for value or other good consideration. 

Sec. 2732. The acceptor of a bill of exchange may cancel 
his acceptance at, any time before delivering the bill to the 
holder and before the holder has, with the consent of the 
acceptor, transferred his title to another person, who has given 
value for it upon the faith of such acceptance. 
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Sec. 2733. The acceptance of a bill of exchange admits 
the capacity of the drawer to draw and indorse it; and if 
written upon the bill it also admits the same to be genuine and 
binding upon the drawer; but it does not admit the signature 
of any indorser to be genuine. 


ARTICLE V. 


ACCEPTANCE OR PAYMENT FOR HONOR. 


eee 2738. When bill may be accepted or paid for honor. 
2739. Holder of bill of exchange bound to accept 
payment for honor. 


as 2740. Acceptance for honor, how made. 
c 2741. How enforced. 
i 2742. {Votice of dishonor not excused by acceptance 


for honor. 


Sec. 2738. On the dishonor of a bill of exchange by the 
drawee, and, in case of a foreign bill, after it has been duly 
protested, it may be accepted or paid by any person, for the 
honor of any party thereto. 

Sec. 2739. The holder of a bill of exchange is not bound 
to allow it to be accepted for honor, but is bound to accept 
payment for hönor. 

Sec. 2740. An acceptor or payor for honor must write a 
memorandum upon the bill, stating therein for whose honor 
he accepts or pays, and must give notice to such parties, with 
reasonable diligence, of the fact of such acceptance or pay- 
ment. Having done so, he is entitled to reimbursement from 
such parties, and from ail parties prior to them. 

Sec. 2741. A bill of exchange which has been accepted for 
honor must be presented at its maturity to the drawee for 
payment, and notice of its dishonor by him must be given to 
the acceptor for honor, in like manner as to an indorser after 
which the acceptor for honor must pay the bill. 

Sec. 2742. The acceptance of a bill of exchange for honor 
does not excuse the holder from giving notice of its dishonor 
by the drawee. 


ARTICLE VI. 


PRESENTMENT FOR PAYMENT. 


Section 2747. Presentment, when bill not accepted, where 


made. 
it 2748. Presentment of bill, payable at particular 
place. 
«2749. Effect of delayin presentment, in certain cases. 
e 2750. Lffect in other cases. 


Sec. 2747. Ifa bill of exchange is by its terms pay.ble at a 
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particular place, and is not accepted on presentment, it must 
be presented at the same place for payment, when present- 
ment for payment is necessary. 

Sec. 2748. A bill of exchange accepted payable at a partic- 
ular place, must be presented at that place for payment, when 
presentment for payment is necessary, and need not be pre- 
sented elsewhere. 

Sec. 2749. If a bill of exchange, payable at sight or on 
demand, without interest, is not duly presented for payment 
within ten days after the time in which it could, with reasona- 
ble diligence, be transmitted to the proper place for such 
presentment, the drawer and indorsers are exonerated, unless 
such presentment is excused. ` 

Sec. 2750. Mere delay in presenting a bill of exchange, 
payable with interest, at sight or on demand, does not exon- 
erate any party thereto, 


ARTICLE VII 


EXCUSE OF PRESENTMENT AND NOTICE. 


Section 2755. Presentment, when excused. 
e 2756. Delay, when excused. 
“ 2757. Presentment and notice, when excused. 


Sec. 2755. The presentment of a bill of exchange for ac- 
ceptance is excused if the drawee has not capacity to accept it. 

Sec. 2756. Delay in the presentment of a bill of exchange 
for acceptance is excused, when caused by circumstances over 
which the holder has no control. 

Sec. 2757. Presentment of a bill of exchange for accept- 
ance or payment, and notice of its dishonor, are excused as to 
the drawer, if he forbids the drawee to accept, or the ac- 
ceptor to pay the bill; or if, at the time of drawing, he had 
no reason to believe that the drawee would accept or pay the 
same. 

ARTICLE VIII. 


FOREIGN BILLS. 


Section 2762. Definitions. 
te 2763. Protest necessary. 
ee 2764. Protest, by whom made. 
e 2765. Protesi, how made. 
t 2766. Protest, where made. 


e 2767. Protesi, when to be made. 

ee 2768. Protest, when excused. 

c 2769. Notice of protest, how given. 

c 2770. Waiver of protest. 

c 2771. Declaration before payment for honor. 

e 2772. Damages allowed on dishonor of foreign bill. 


(tad 
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Section 2773. Rate of damages. 
tg 2774. Interest on amount of protested bill. 
ee 2775. Damages, how estimated. 
c 2776. Same. 


Sec. 2762. An inland bill of exchange is one drawn and 
payable within this State. Al others are foreign. 

Sec. 2763. Notice of the dishonor of a foreign bill of ex- 
change can be given only by a notice of its protest. 

Sec. 2764. Protest must be made by a notary public, if with 
reasonable diligence one can be obtained, and if not, by any 
reputable person, in the presence of two witnèsses. 

Sec. 2765. Protest must be made by an instrument in writ- 
ing, giving a literal copy of the bill of exchange, with all that 
is written thereon, or annexing the original; stating the pre- 
sentment, and the manner in which it is made; the presence or 
absence of the drawee or acceptor, as the case may be; the 
refusal to accept or pay, or the inability of the drawee to give 
a binding acceptance, and in case of refusal, the reason as- 
signed, if any; and finally, protesting against all the parties to 
be charged. | 

Sec. 2766. A protest for non-acceptance must be made in 
the city or town in which the bill is presented for acceptance, 
and a protest for non-payment in the city or town in which it 
is presented for-payment. 

Sec. 2767. A protest must be noted on the day of present- 
ment, or on the next business day; but it may be written’ out 
at any time after. 

Sec. 2768. The want of a protest of a foreign bill of ex- 
change, or delay in making the same, is excused in like cases 
with the want or delay of presentment. 

Sec. 2769. Notice of protest must be given in the same 
manner as notice of dishonor, except that it may be given by 
the notary who makes the protest. 

Sec. 2770. Ifa foreign bill of exchange on its face waives 
protest, notice of dishonor may be given to any party thereto, 
in like manner as of an inland bill; except that if any indorser 
of such a bill expressly requires protest to be made, by a 
direction written on the bill at or before his indorsement, 
protest must be made, and notice thereof given to him and to 
all subsequent indorsers. 

Sec. 2771. One who pays a foreign bill of exchange for 
honor must declare, before payment, in the presence of a 
person authorized to make protest, for whose honor he pays 
the same, in order to entitle him to reimbursement. 

Sec. 2772. Damages are allowed as hereinafter prescribed, 
as a full compensation for interest accrued before notice of 
dishonor, re-exchange, expenses, and all other damages, in 
favor of holders for value only, upon bills of exchange drawn 
or negotiated within this State and protested for non-accept- 
‘ance or non-payment. 


rr 
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Sec. 2773. Damages are allowed under the last section for- 
bills drawn upon any person: 

x. If drawn upon any person in this State, two dollars upon 
each one hundred dollars of the principal sum specified in the 
bill. 

2. If drawn upon any person out of this State, but in any 
State or Territory of the United States, five dollars upon each 
one hundred dollars of the principal sum specified in the bill. 

3. If drawn upon any person in any other place in North 
America or Europe, including Great Britain and Ireland, ten 
dollars upon each one hundred dollars of the principal sum 
specified in the bill. , 

4. IE drawn upon any person in any other place, fifteen. 
dollars upon each one hundred dollars of the principal sum 
specified in the bill. 

Sec. 2774. From the time of notice of dishonor and demand 
of payment, lawful interest must be allowed upon the aggre- 
gate amount of the principal sum specified in the bill, and the 
damages mentioned in the preceding section. 

Sec. 2775. If the amount of a protested bill of exchange is 
expressed in money of the United States, damages are esti- 
mated upon such amount without regard tothe rate of ex- 
change. ` 

Sec. 2776. If the amount of a protested bill of exchange is 
expressed in foreign money, damages are estimated upon the 
value of a similar bill at the time of protest, in the place near- 
est to the place where the bill was negotiated and where such 
bills are currently sold. 


CHAPTER III. 


PROMISSORY NOTES. 


Section 2781. Promissory notes, what. 


ec 2782. Certain mustruments promissory notes. 
te 2783. Bill of exchange, when converted into a note. 
“es 2784. Certain sections applicable to notes. 


t 2785. Effect of delay in presentment. 


Sec. 2781. A promissory note is an instrument, negotiable 
in form, whereby the signer promises to pay a specified sum 
of money. 

Sec. 2782. An instrument in the form of a bill of exchange, 
but drawn upon and accepted by the drawer himself, is to be 
deemed a promissory note. 

Sec. 2783. A bill of exchange, if accepted, with the consent 
of the owner, by a person other than the drawee, or an ac- 
ceptor for honor, becomes in effect the promissory note of , 
such person, and all prior parties thereto are exonerated. 

Sec. 2784. Chapter I., of this Title, and Sections 2715 and 
2750, of this Code, apply to promissory notes. 
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Sec. 2785. If a promissory note, payable on demand, or at 
‘sight, without interest, is not duly presented for payment, 
within six months from its date, the indorsers thereof are ex- 
onerated, unless such presentment is excused. 


CHAPTER IV. 


CHECKS. 


Section 2790. Check, what. 
s 2791. Rules applicable to checks. ` 


Sec. 2790. A check is a bill of exchange drawn upon a 
bank or banker, or a person described as such, upon the face 
thereof, and payable on demand, without interest. 

Sec. 2791. A chéck is subject to all the provisions of this 
Code concerning bills of exchange, except that: 

1. The drawer and indorsers are exonerated by delay in 
presentment, only to the extent of the injury which they suffer 
thereby. 

2. An indorsee, after its apparent maturity, but without 
actual notice of its dishonor, acquires a title equal to that of 
-an indorsee before such period. 


TITLE XVI. 
GENERAL PROVISIONS. 


Sec. 2795. Except where it is otherwise declared, the pro- 
visions of the last foregoing fifteen Titles of this Part, in respect 
to the rights and obligations of parties to contracts, are 
subordinate to the intention of the parties, when ascertained 
in the manner prescribed by the Chapter on Interpretation of © 
‘Contracts; and the benefit thereof may be waived by any 
party entitled thereto, unless such waiver would be against 
-public policy. 


DIVISION FOURTH. 


Part JL. Relief. 
JI. Special relations of debtor and creditor. 
© LLL. sVursance. 
LT) Maxims of Jurisprudence. 
te V. Definitions and general provisions. 


PART I. 


RELIEF. 


Title. JL. Relief in general. 
« LT. Compensatory relief. 
« LIL, Specific and preventive relief. 


TITLE I 


RELIEF IN GENERAL. 


Section 2800. Species of relief. 
se 2801. Relief in case of forfeiture. 


Sec. 2800. As a general rule, compensation is the relief or 
remedy provided by the law of this State for the violation of 
private rights, and the means of securing their observance; 
and specitic and preventive relief may be given in no other 
cases than those specified in this part of the Civil Code. | 

Sec. 2801. Whenever, by the terms of an obligation, a 
party thereto incurs a forfeiture, or a loss in the nature of a 
forfeiture, by reason of his failure to comply with its provis- 
ions, he may be relieved therefrom, upon making full com- 
pensation to the other party, except in case of a grossly neg- 
ligent, willful or fraudulent breach of duty. 


TITLE Il. 


COMPENSATORY RELIEF. 


Chapter I. Damages in general. 
cg LT. Measure of damages., 
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CHAPTER I. 


DAMAGES IN GENERAL. 


Article T. General principles. 
ce ZI. Interests as damages. 
G JII. Exemplary damages. 


ARTICLE I. 


Li 
GENERAL PRINCIPLES. 


Section 2806. Person suffering detriment may recover dam- 


ages. 
te 2807. Detriment, what. 
tè 2808. Injuries resulting or probableafter suit brought. 


Sec. 2806. Every person who suffers detriment from the 
unlawful act or omission of another may recover from the 
person in fault, a compensation therefor in money, which is 
called damages. 

Sec. 2807. Detriment is a loss or harm suffered in person or 
property. 

Sec. 2808. Damna may be awarded, in a judicial pro- 
ceeding, for detriment resulting after the commencement 
thereof, or certain to result in the future. 


ARTICLE II. 


INTEREST AS DAMAGES. 


Section 2813 3. Person entitled to recover damages may re- 
cover interest thereon. 


ae 2814. In actions other than contract. 

“2815. Limit of rate by contract. 

s£ 2816. Acceptance of principal waives claim to in— 
terest. 


Sec. 2813. Every person who is entitled to recover damages 
certain, or capable of being made certain by calculation, and 
the right to recover which is vested in him upon a particular 
day, is entitled also to recover interest thereon from that day, 
except during such time as the debtor is prevented by law, or 
by the act of the creditor from paving the debt. 

Sec. 2814. In an action for the breach of an obligation not 
arising from contract, and in every case of oppression, fraud, 
or malice, interest may be given, in the discretion of the jury. 

Sec. 2815. Any legal rate of interest stipulated by a con- 
tract remains chargeable after a breach thereof, as before, un- 
til the contract is superseded by a verdict or other new obli- 
gation. 

Sec. 2816. Accepting payment of the whole principal, as 
such, waives all claim to interest. f 
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ARTICLE III. 


EXEMPLARY DAMAGES. 


Sec. 2820. In any action for a breach of an obligation not 
arising from contract, where the defendant has been guilty of 
oppression, fraud, or malice, actual or presumed, the jury, in 
addition to the actual damages, may give damages for the sake 
of example, and by way of punishing the defendant. ° 


Article 


ce 
cs 


ce 


Section 


cee 
cc 
€¢ 


te 


ce 


ce 


CHAPTER II. 


MEASURE OF DAMAGES. 


T. Damages for breach of contract. 
JI. Damages for wrongs. 
LTT, Penal damages. 
LV. General provisions. 


ARTICLE I. 


DAMAGES FOR BREACH OF CONTRACT. 


282}. 
282.4. 


2825. 
2826. 
2827. 
2828. 


2829. 
2830. 
2831. 
2832. 
2833. 


2834. 
2835. 


2836. 
2837. 
2838. 


2839. 
2840. 
2841. 
2842. 


Alcasure of damages for breach of contract. 

Damages must be certain. 

Breach of contract to pay liquidated sum. 

Dishonor of foreign bills of exchange. 

Detriment caused by breach of covenant of 
seizin, etc., what Ts. 

Detriment caused by breach of covenant against 
zncumobrances, is what. 

Breach of agreement to convey real property. 

Breach of agreement to buy real property. 

Breach of agreement to sell personal propert, ty’ 
not paid for. 

Breach of agreement to sell personal property 
paid for. 

Breach of agreement to pay for personal prop- 
erty sold. 

Breach of agreement to buy personal property. 

Breach of warranty of title to personal prop- 
erty. 

Breach of es of quality of personal 
property. 

Breach of warranty of quality ie special pur- 
pose. 

Breach of carrier’s obligation to receive goods, 
etc. 

Breach of carriers obligation to deliver. 

Carriers delay. 

Breach of warranty of author ity. 

Breach of promise of marriage. 
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Sec. 2823. For the breach of an obligation arising from 
contract, the measure of damages, except where otherwise ex- 
pressly provided by this Code, is the amount which will com- 
pensate the party aggrieved for all the detriment proximately 
caused thereby, or which in the ordinary course of things 
would be likely to result therefrom. 

Sec. 2824. No damages can be recovered for a breach of 
contract which are not clearly ascertainable in both their 
nature and origin. 

Sec. 2825. The detriment caused by the breach of an obli- 
gation to pay money only, is deemed to be the amount due by 
the terms of the obligation, with interest thereon. 

Sec. 2826. For the dishonor of foreign bills of exchange 
. damages are prescribed by Sections 2773, 2775, 2776. 

Sec. 2827. The detriment caused by the breach of a cove- 
nant of seizin, of “right to convey,” of “warranty,” or of 
“quiet enjoyment,” in a grant of an estate in real property is 
deemed to be: 

x. The price paid to the grantor; or, if the breach is partial 
only, such proportion of the price as the value of the property 
effected by the breach bore at the time of the grant to the 
value of the whole property. 

2. Interest thereon for the time during which the grantee 
derived no benefit from the property, not exceeding five years. 

3. Any expenses properly incurred by the covenantee in 
defending his possession. 

Sec. 2828. The detriment caused by the breach of a cove- 
nant against incumbrances, in a grant of an estate in real 
property, is deemed to be the amount which has been actually 
expended by the covenantee in extinguishing either the prin- 
cipal or interest thereof, not exceeding in the former case, a 
proportion of the price paid to the grantor equivalent to the 
relative value at the time of the grant of the property affected 
by the breach, as compared with the whole, or, in the latter 
case, interest on a like amount. 

Sec. 2829. The detriment caused by the breach of an agree- 
ment to convey an estate in real property is deemed to be the 
price paid, and the expenses properly incurred in examining 
the title and preparing the necessary papers, with interest 
thereon; but adding thereto, in case of bad faith, the differ- 
ence between the price agreed to be paid and the value of the 
estate agreed to be conveyed, at the time of the breach, and l 
the expenses properly incurred in preparing to enter upon the 
land. 

Sec. 2830. The detriment caused by the breach of an agree- 
ment to purchase ar estate in real property is deemed to be 
the excess, if any; of the amount which would have been due 
to the seller, under the contract, over the value of the property 
to him. 7 - 

Sec. 2831. The detriment caused by the breach of a seller’s 
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agreement to deliver personal property, the price of which has 
not been fully paid in advance, is deemed to be the excess, if 
any, of the value of the property to the buyer, over the 
amount which would have been due to the seller under the 
contract, if it had been fulfilled. 

Sec. 2832. The detriment caused by the breach of a seller’s 
agreement to deliver personal property, the price of which has 
been fully paid to him in advance, is deemed to be the same 
as in case of wrongful conversion. 

Sec. 2833. The detriment caused by the breach of a buyer’s 
agreement to accept and pay for personal property, thé title 
to which is vested in him, is deemed to be the contract price. 

Sec. 2834. The detriment caused by the breach of a buyer’s- 
agreement to accept and pay for personal property, the title 
to which is not vested in him, is deemed to be: 

r. If the property has been resold, pursuant to Section 
2598 the excess, if any, of the amount due from the buyer, 
under the contract, over the net proceeds of the resale: or, 

2. If the property has not been resold in the manner pre- 
scribed by Section 2598, the excess, if any, of the amount due 
from the buyer, under the contract, over the value to the 
seller, together with the excess, if any, of the expenses prop- 
erly incurred in carrying the property to market, over those 
which would have been incurred for the carriage thereof. if 
the buyer had accepted it. 

Sec. 2835. The detriment caused by the breach of a war- 
ranty of the title of personal property sold is deemed to be the 
value thereof to the buyer, when he is deprived of its posses- 
sion, together with any costs which he has become liable to 
pay in an action brought for the property by the true owner. 

Sec. 2836. The detriment caused by the breach of a war- 
ranty of the quality of personal property is deemed to be the 
excess, if any, of the value which the property would have 
had át the time to which the warranty referred, if it had been 
complied with, over its actual value at that time. 

Sec. 2837. The detriment caused by the breach of a war- 
ranty of the fitness of an article of personal property for par- 
ticular purposes is deemed to be that which is defined by the 
last section, together with a fair compensation for the loss in- 
curred by an effort in good faith to use it for such purpose. 

Sec. 2838. The detriment caused by the breach of a car- 
rier’s obligation to accept freight, messages, or passengers, is 
deemed to be the difference between the amount which he had 
aright to charge for the carriage and the amount which it 
would be necessary to pay for the same service when it ought 
to be performed. f 

Sec. 2839. The detriment caused by the breach of a car- 
rier’s obligation to deliver freight, where he has not converted 
it to his own use, is deemed to be’ the value thereof at the 
place and on the day at which it should have been delivered,. 
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deducting the freightage to which he would have been entitled 
if he had completed the delivery. 

Sec. 2840. The detriment caused by a carrier’s delay in 
the delivery of freight is deemed to be the depreciation in the 
intrinsic value of the freight during the delay, and also the 
depreciation, if any, in the market value thereof, otherwise 
than by reason of a depreciation in its intrinsic value, at the 
place where it ought to have been delivered, and between the 
day at which it ought to have been delivered and the day of 
its actual delivery. 

Sec. 2841. The detriment caused by the breach of a war- 
ranty of an agent’s authority is deemed to be the amount 
which could have been recovered and collected from his prin- 
cipal if the warranty had been complied with, and the reason- 
able expenses of legal proceedings taken, in good faith, to 
enforce the act of the agent against his principal. 

Sec. 2842. The damages for the breach of a promise of 
marriage rest in the sound discretion of the jury. 


: ARTICLE IL 
DAMAGES FOR WRONGS. 


Section 2847. Breach of obitgation other than contract. 
c 2848. Wrongful occupation of real property. 
e 2849. Willful holding over. 
es 2850. Conversion of real property. 


e 285r. Same. , 

z 2852. Damages of lienor. 
c 2853. Seduction. 

e 2854. Lijurres to animals. 


a 


Sec. 2847. For the breach .of an obligation not arising 
from contract, the measure of damages, except where other- 
wise expressly provided by this Code, is the amount which 
will compensate for all the detriment proximately caused 
thereby, whether it could have been anticipated or not. 

Sec. 2848. The detriment caused by the wrongful occupa- 
tion of real property, in cases not embraced in Sections 2849, 
2859 and 2860, of this Code, or provided in the Code of Civil 
Procedure, is deemed to be the value of the use of the prop- 
erty for the time of such occupation, not exceeding five years 
next preceding the commencement of the action or proceed- 
ing to enforce the right to damages, and the costs, if any, of 
recovering the possession. 

Sec. 2849. For willfully holding over real property, by a 
person who entered upon the same, as guardian, or trustee for 
an infant, or by right of an estate terminable with any life or 
lives, after the termination of the trust or particular estate, 
without the consent of the party immediately entitled after 
such termination, the measure of damages is the value of the 
profits received during such holding over. 


1 
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Sec. 2850. The detriment caused by the wrongful conver- 
sion of personal property is presumed to be: 

1. The value of the property at the time of its conversion, 
with the interest from that time: or, where the action has 
been prosecuted with reasonable diligence, the highest market 
value of the property at any time between the conversion and 
the verdict, without interest, at the option .of the injured party; 
and, 

2. A fair compensation for the time and money properly 
expended in pursuit of the property. 

Sec. 2851. The presumption declared by the last section can 
not be repelled, in favor of one whose possession was wrong- 
ful from the beginning, by his subsequent application of the 
property to the benefit of the owner, without his consent. 

Sec. 2852. One having a mere lien on personal property 
can not recover greater damages for its conversion, from one 
having a right thereto superior to his, after his lien is dis- 
charged, than the amount secured by the lien, and the com- 
pensation allowed by Section 2850 for the loss of time, and ex- 
penses. 

Sec. 2853. The damages for seduction rest in the sound dis- 
cretion of the jury. 

Sec. 2854. For wr ongful i injuries to animals, being subjects 
of property, committed willfully or by gross negligence, i in dis- 
regard of humanity, exemplary damages may be given. 


ARTICLE HI. 


PENAL DAMAGES. 


Section 2859. Failure to quit, after notice. 
cc 2860. Tenant willfully kolding over. 
e 2862. Ligur ves to trees, etc. 
c 2862. Injuries inflicted in a duel. 
e 2863. Sume. 


Sec. 2859. If any tenant give notice of his intention to quit 
the premises and does not deliver up the possession at the 
time specified in the notice, he must pay to the landlord treble 
rent during the time he continues in possession after such no- 
tice. 

Sec. 2860. If any tenant, or any person in collusion with 
the tenant, holds over any lands or tenements after demand 
made and one month’s notice, in writing given, requiring the 
possession thereof, such person holding over must pay to the 
landlord treble rent during the time he continues in possession 
after such notice. 

Sec. 2861. For “wrongful i injuries to timber, trees, or under- 
wood upon the land of another, or removal thereof, the 
measure of damage is three times such a sum as would compen- 
sate for the actual detriment, except where the trespass was 
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casual and involuntary, or committed under the belief that the 
land belonged to the trespasser, or where the wood was taken 
by the authority of highway officers, for the purposes of a 
highway; in which cases the damages are a sum equal to the 
actual detriment. 

Sec. 2862. If any person slays or permanently disables 
another person in a duel in this State, the slayer must provide 
for the maintenance of the widow or wife of the person 
slain or permanently disabled, and for the minor children, in 
such manner and at such cost, either by aggregate com- 
pensation in damages to each, or by a monthly, quarterly, or 
annual allowance, to be determined by the court. 

Sec. 2863. If any person slays or disables another person 
in a duel in this State, the slayer is liable for and must pay 
all debts of the person slain or permanently disabled. 


ARTICLE IV. 


GENERAL PROVISIONS. 


Section 2868. Value, how estimated in favor of seller. 
cs 2869. Value, how estimated in favor of buyer. 
e 2870. Property of peculiar value. 


e 2873. Value of thing in action. 

“ 2872. Damages allowed in this Chapter, exclustve of 
others. : 

s 2873. Limitation of damages. 

“ 2874. Damages to be reasonable. 

c 2875. Nominal damages, 


Sec. 2868. In estimating damages the value of property 
to a seller thereof is deemed to be the price which he could have 
obtained therefor in the market nearest to the place at which 
it should have been accepted by the buyer and at such time 
after the breach of ‘the contract as would have sufficed, with 
reasonable diligence, for the seller to effect a resale. 

Sec. 2869. In estimating damages, except as provided by 
Sections 2870 and 2871, the value of property to a buyer or 
owner thereof, deprived of its possession, is deemed to be the 
price at which he might have bought an equivalent thing in 
the market nearest to the place where the property ought to 
have been put into his possession, and at such time after the 
breach of duty upon which his right to damages is founded 
as would suffice, with reasonable diligence, for him to make 
such a purchase. 

Sec. 2870. Where a certain property has a peculiar value 
to a person recovering damages for deprivation thereof or 
injury thereto, that may be deemed to be its value against one 
who had notice thereof before incurring a liability to dam- 
ages in respect thereof, or against a willful wrongdoer. 
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Sec. 2871. For the purpose of estimating damages, the 
value of an instrument in writing is presumed to be equal to 
that of the property to which it entitles the owner. 

Sec. 2872. The damages prescribed by this Chapter are 
exclusive of exemplary damages and interest, except where 
those are expressly mentioned. 

Sec. 2873. Notwithstanding the provisions of this Chapter, 
no person can recover a greater amount in damages for the 
breach of an obligation than he could have gained by the full 
performance thereof on both sides, except in the cases speci- 
fied in the Articles on oe Damages, Penal Damages, 
and in Sections 2842, 2853. 2854 

Sec. 2574. Damages must, in all cases, be reasonable, and 
where an obligation of any kind appears to create a right to 
unconscionable and grossly oppressive damages, contrary to 
substantial justice, no more than reasonable damages can be 
recovered. 

Sec. 2575. When a breach of duty has caused no apprecia- 
ble detriment to the party affected, he may yet recover nominal 
damages. 


b TITLE II. 


SPECIFIC AND PREVENTIVE RELIEF. 


Chapter T. General principles. 
a IL. Specific relief. 
s LIL, Preventive relief. 


CHAPTER I. 


GENERAL PRINCIPALS. 


Section 2880. Specific rélicf, etc., when allowed. 
2881. Specihe relief, how given. 
i 2882. Preventive relief, how given. 
te 2883. iVot to enforce penalty, etc. 


Sec. 2880. Specific or preventive relief may be given in the 
cases specified in this Title, and in no others. 

Sec. 2881. Specific relief is given: 

1. By taking possession of a thing, and delivering it to a 
claimant. 

2. By compelling the party himself to do that which ought 
to be done; or, 

3. By declaring and determining the rights of parties, 
otherwise than by an award of damages. 

Sec. 2882. Preventive relief is given by prohibiting a party . 
from doing that which ought not to be done. 

Sec. 2883. Neither specific nor preventive relief can be 
granted to enforce a penal law, except in a case of nuisance, 
or toenforce the penalty or forfeiture in any case. 
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CHAPTER II. 


SPECIFIC RELIEF. 


Article TI. Possession of real property. 
ec Ll. Possession of personal property. 
“ ILL. Specific performance of obligations. 
«LTV. Revision of contracts. 
e V. Rescission of contracts. 
cc FI. Cancellation of instruments. 


ARTICLE I. 
POSSESSION OF REAL PROPERTY. 


Sec. 2887. A person entitled to specific real property, by 
reason either of a perfected title or of a claim to title which 
ought to be perfected, may recover the same in the manner 
prescribed by the Code of Civil Procedure, either by a judg- 
ment for its possession, to be executed by the sheriff, or by a 
judgment requiring the other party to perfect the title and to 


deliver possession of the property. a 


ARTICLE II. 


1 
Eaa 


POSSESSION OF PERSONAL PROPERTY. 


Section 2890. Judgment for delivery. 
g 2891. When holder may be compelled to deliver. 


Sec. 2890. A person entitled to the immediate possession of 
specific personal property may recover the same in the man-~ 
ner provided by the Code of Civil Procedure. 

Sec. 2891. Any person having the possession or control of _ 
a particular article of personal property, of which he is not the 
owner, may be compelled specifically to deliver it to the per- 
son entitled to its immediate possession. 


ARTICLE I. 


SPECIFIC PERFORMANCE OF OBLIGATIONS. 


Section 2896. In what cases compelled. 
s£ 2897. Remedy mutual. 


te 2898. No remedy unless mutual. 
te 2899. Distinction between real and personal prop- 
erty. 


& . 2900. Contract signed by one party only may be 
enforced by others. 

e 2907. Liquidation of damages not a bar to specific 
performance. — 

cc 2902. What cannot be specifically enforced. > 
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pean 2903. WFhat parties cannot be compelled to perform. 
2904. What parties cannot have specific performance 

in their favor. 
se 2905. Specific performance not required when op- 


pressive. 

e 2906. Agreement to sell property by one who has no 
title. 

c 2907. Relief against parties claiming under the per- 


son bound to perform. 


Sec. 2896. Except as otherwise provided in this Article the 
specific performance of an obligation may be compelled: 

1. When the act to be done isin the performance, wholly 
or PA: of an express trust. 

. When the act to be done is such that pecuniary com- 
a for its non-performance would not afford adequate 
relief. 

3. When it would be extremely difficult to ascertain the 
actual damage caused by the non-performance of the act to 
be done; or, 

4. When it has been expressly agreed, in writing, between 
the parties to the contract, that specific perfor mance thereof 
may be required by either party, or that damages shall not be 
considered adequate relief. 

Sec. 2897. When either of the parties to an obligation is 
entitled to a specific performance thereof, according to the 
provisions of the last section, the other party is also entitled 
to it, though not within those provisions. 

Sec. 2898.; Neither party to any obligation can be com- 
pelled specifically to perform it, unless the other party thereto 
has performed, or is compellable specifically to perform, 
everything to which the former is entitled under the same ob- 
ligation, either completely, or nearly so, together with the full 
compensation for any want of entire performance. 

Sec. 2899. It isto be presumed that the breach of an agreement 
to transfer real property cannot be adequately relieved by pe- 
cuniary compensation, and that the breach of an agreement to 
transfer personal property can be thus relieved. 

Sec. 2900. A party who has signed a written contract, may 
be compelled specifically to perform it, though the other party 
has not signed it, if the latter has performed, or offers to per- 
form it on his part, and the case is otherwise proper for en- 
forcing specific performance. 

Sec. 290r. A contract otherwise proper to be specifically 
enforced may be thus enforced, though a penalty is imposed, 
or the damages are liquidated for its breach, and the party in 
default is willing to pay the same. 

Sec. 2902. The following obligations cannot be specifically 
enforced: 

x. An obligation to render personal service, or to employ 
another therein; 
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2. An agreement to marry or live with another. 

3. An agreement to submit a controversy to arbitration. 

4. An agreement to perform an act, which the party has not 
power to perform lawfully when required to do so. 

5. An agreement to procure the act or consent of the wife 
of the contracting party, or of any other third person; or, 

6. An agreement, the terms of which are not sufficiently 
certain to make the precise act which is to be done, clearly 
ascertainable. 

Sec. 2903. Specific performance cannot be enforced against 
a party to a contract, in any of the following cases: 

I. If he has not received an adequate consideration for the 
contract. 

2. If it is not, as to him, just and reasonable. 

3. If his assent was obtained by the misrepresentation, con- 
cealment, circumvention, or unfair practices of any party to 
whom performance would become due under the contract, or 
by any promise of such party, which has not been substan- 
tially fulfilled; or, 

4. If his assent was given under| the influence of mistake, 
misapprehension or surprise, except that where the contract 
provides for compensation in case of mistake, a mistake 
within the scope of such provision may be compensated for, 
and the contract specifically enforced in other respects, if 
proper to be so enforced. 

Sec. 2904. Specific performance cannot be enforced in 
favor of a party who has not fully and fairly performed all 
the conditions precedent on his part to the obligation of the 
other party, except where his failure to perform is only par- 
tial and either entirely immaterial, or capable of being fully 
compensated; in which case specific performance may be 
compelled, upon full compensation being made for the default. 

Sec. 2905. Specific performance cannot be compelled when 
it would operate more harshly upon the party required to per- 
form than its refusal would operate upon the party seeking it. 

Sec. 2906. An agreement for the sale of property cannot 
be specifically enforced in favor of a seller who cannot give 
to the buyer a title free from reasonable doubt. 

Sec. 2907. Whenever an obligation in respect to real prop- 
erty would be specifically enforced against a particular per- 
son, it may be in like manner enforced against any other per- 
son claiming under him by a title created subsequently to the 
obligation, except a purchaser or incumbrancer in good faith, 
and for value, and except also that any such person may ex- 
onerate himself by conveying all his estate to the person en- 
titled to enforce the obligation. 


ARTICLE IV. - 


REVISION OF CONTRACTS. 
Section. 2912. When contract may be revised. 
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Section 2913. Presumption as to intent of parties, 
Ñ 2914, Principles of revision. 
s 2915. Enforcement of revised contract. 


Sec. 2912. When, through fraud or a mutual mistake of 
the parties, or a mistake of one party, which the other at the 
time knew or suspected, a written contract does not truly ex- 
press the intention of the parties, it may be revised on the ap- 
plication of a party aggrieved, so as to express that intention, 
so far as it can be done, without prejudice to rights acquired 
by third persons, in good faith and for value. 

Sec. 2913. For the purpose of revising a contract it must 
be presumed that all the parties thereto intended to make an 
equitable and conscientious agreement. 

Sec. 2914. In revising a written instrument the court may 
Inquire what the instrument was intended to mean, and what 
were intended to be its legal consequences, and is not confined 
to the inquiry what the language of the instrument was in- 
tended to be. 

Sec. 2915. A contract may be first revised and then spe- 
cifically enforced. 


ARTICLE VY. 
RESCISSION OF CONTRACTS. 


Section 2920. When rescission may be adjudged. 


ee 2921. Fescission for mistake. 
2922. Court may reguire party rescinding to do 
equity. 


Sec. 2920. The rescission of a written contract may be ad- 
judged on the application of a party aggrieved: 

x. In any of the cases mentioned in Section 1474; or, 

z. Where the contract is unlawful, for causes not apparent 
upon its face, and the parties were not equally in fault; or, 

3. When the public interest will be prejudiced by permit- 
ting it to stand. 

Sec. 2921. Rescission cannot be adjudged for mere mis- 
take, unless the party against whom it is adjudged can be re- 
stored to substantially the same position as if the contract had 
not been made. 

Sec. 2922, On adjudging the rescission of a contract, the 
court may require the party to whom such relief is granted 
tomake any compensation or restoration to the other which 
justice may require. 


ARTICLE VI. 


CANCELLATION OF INSTRUMENTS. 


Section 2927. When cancellation may be ordered. 
£ 2928. Jnstrument obviously void. 
e 2929. Cancellation in part. 
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Sec. 2927. A written instrument, in respect to which there 
is a reasonable apprehension that if left outstanding it may 
cause ‘Serious injury to a person against whom it is void or 
voidable, may, upon his application, be so adjudged, and or- 
dered to be delivered up or canceled. 

Sec. 2928. .An instrument, the invalidity of which is ap- 
parent upon its face, or upon the face of another instrument - 
which is necessary to the use of the former in evidence, is not 
to be deemed capable of causing injury within the provisions 
of the last section. 

Sec. 2929. Where an instrument is evidence of different 
rights or obligations it may be canceled in part and allowed 
to stand for the residue. 


CHAPTER III. 
PREVENTIVE RELIEF. 


SeenON 2934. Preventive relief, how granted. 
2935. Provisional injunctions. 
t6 2936. Injunction, when allowed. 
4s 2937. Injunction, when not allowed. 


Sec. 2934. Preventive relief is granted by injunction, pro- 
visional or final. 

Sec. 2935. Provisional injunctions are tepulated by the 
Code of Civil Procedure. 

Sec. 2936. Except where otherwise weied by this Title, a 
final injunction may be granted to prevent the breach of an 
obligation existing in favor of the applicant: 

1. Where pecuniary compensation would not afford ade- 
quate relief. 

2. Where it would be extremely difficult to ascertain the 
amount of compensation which would afford adequate relief. 

3. Where the restraint is necessary to prevent a in cg 4 

-of judicial proceedings; or, 

4. Where the obligation arises from a trust. 

Sec. 2937. An injunction cannot be granted. 

i. To stay a judicial proceeding pending at the commence- 
ment of the action in which the injunction is demanded, un- 
less such restraint is necessary to prevent a multiplicity of 
such proceedings. 

2. To stay proceedings in a court of the United States. ~ 

3. To stay proceedings in another State upon a judgment of 
a court of that State. 

. To prevent the execution of a public statute, by officers 
of the law, for the public benefit. 

5. To prevent the breach of a contract, the performance of 
which would not be specifically enforced. 

6. To prevent the exercise of a public or private, office, in a 
lawful manner, by the person in possession. 

4. To prevent a legislative act by a municipal corporation. 


+ 
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PART Il. 


SPECIAL RELATIONS OF DEBTOR AND CREDITOR. 


Title T. General principles. 
“TT. Fraudulent instruments and transfers. 
« JIT. Assignments for the benefit of creditors. 


TITLE I. : 


GENERAL PRINCIPLES. 


Section 2942. Who is a debtor. 
ee 2943. Who is a creditor. 
c 2944- Contracts of debtor are valid. 
s£ 2945. Payments in preference. 
2 2946. Relative rights of different creditors. 


Sec. 2942. A debtor, within the meaning of this Title, is 
one who, by reason of an existing obligation, is or may be- 
come liable to pay money to another, whether such liability is 
certain or contingent. 

Sec. 2943. A creditor, within the meaning of this Title, is 
one in whose favor an obligation exists by reason of which he 
is or may become entitled to the payment of money. 

Sec. 2944. In the absence of fraud every contract of a 
debtor is valid against all his creditors, existing or subsequent, 
who have not acquired a lien on the property affected by such 
contract. 

Sec. 2945. A debtor may pay one creditor m preference to 
another, or may give to one creditor security for the payment 
of his demand in preference to another. 

Sec. 2946. Where a creditor is entitled to resort to each of 
several funds for the satisfaction of his claim, and another 
person has an interest in, or is entitled as a creditor, to resort 
to some; but not allof them, the latter may require the former 
to seek satisfaction from those funds to which the latter has 
no such claim, so far as it can be done without impairing the 
right of the former to complete satisfaction and without doing 
injustice to third persons, 


TITLE II. 


FRAUDULENT INSTRUMENTS AND TRANSFERS. 


Section. 2951. Transfers, etc., with intent to defraud cred- 


itors. 

s 2952. Certaintransfers presumed fraudulent. 

Er 2953. Creditos right must be judicially ascer- 
tained. 


s 2954. Question of fraud, how determined. 
Sec. 2951. Every transfer of property, or charge thereon 


CIVIL CODE. 341 


made, every obligation incurred, every judicial proceeding 
taken, and every act performed, with intent to delay or de- 
fraud any creditor, or other person, of his demands, is void 
against all creditors of the debtor and their representatives or 
successors in interest, and against any person upon whom the 
estate of the debtor devolves in trust for the benefit of others 
than the debtor. 

Sec. 2952. Every transfer of personal property, other than 
athing in action, or a ship or cargo atsea, or in a foreign 
port, and every lien thereon, other than a mortgage, when 
allowed by law, and a contract of bottomry or respondentia, is 
conclusively presumed, if made by a person having at the 
time, the possession or control of the property, and not ac- 
companied by an immediate delivery, and followed by an ac- 
tual and continued change of possession of the things trans- 
ferred, to be fraudulent, and therefore void, against those who 
are his creditors while he remains in possession, and the suc- 
cessors in interest of such creditors, and against any persons 
on whom his estate devolves in trust for the benefit of others 
than himself, and against purchasers or incumbrancers in 
good faith subsequent to the transfer. f 

Sec. 2953. A creditor can avoid the act or obligation of his 
debtor for fraud, only where the fraud obstructs the enforce- 
ment, by legal process, of his right to take the property 
effected by the transfer or obligation. 

Sec. 2954. In all cases arising under Section 1026, or under 
the provisions of this Title, except as otherwise provided in 
Section 2952, the question of fraudulent intent is one of fact 
and not of law; nor can any transfer or charge be adjudged 
fraudulent solely on the ground that it was not made for a 
valuable consideration. 

è 


TITLE IMI. 
ASSIGNMENT FOR THE BENEFIT OF CREDITORS. 


Section 2960. When debtor may execute assignment. 
i 2961. Insolvency, what. 
s 2962. Certain transfers not affected. 
Ai 2963. What debts may be secured. 
gi 2964. Preferences may be given for wages. 
‘£ 2965. Preference must be absolute. 
cc 2966. Certain rights not affected by preferences in as- 


signment. 
a 2967. Joint and separate debts. 
s 2968. Assignment, when void. 
te 2969. The instrument-of assignment. 
X 2970. Compliance with provisions of last section 


necessary to validity of assignment. 
a 2971. Assignee takes subject to rights of third par- 
ives. 
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Section 2972. Inventory required. 
ee 2973. Verification of inventory. 
t 2974. Recording assignment and filing inventory. 
f£ 2975. Same. 
ee 2976. Effect of omiiiing to record. 
E 2977. Assignment of real property. 
« , 2078. Bond of assignees. 
te 2979. Conditions of disposal and conversion. 
ee 2980. Further security required. 
e 2981. Accounting. 
s% 2982. Property exempi. 
t 2983. Compensation. 


# 


RF 2984. Assignees protected for acts done in good 
oa 2 
SJatth. 
te 2985. Assent of creditors necessary to modification 


of assignment. 


Sec. 2960. An insolvent debtor may, in good faith, execute 
an assignmeut of property to-one or more assignees, in trust 
for the satisfaction of his creditors, in conformity to the pro- 
visions of this Chapter, subject, however to the provisions 
of this Code, relative to trusts and to fraudulent trans- 
fers, and to the restrictiors imposed by law upon assignments 
by special partnerships, by corporations or by other specific 
classes or persons. 

Sec. 2961. A debtor is insolvent, within the meaning of 
this Title, when he is unable to pay his debts from his own 
means as they become due. 

Sec. 2962. The provisions of this Title do not prevent a 
person residing in another State or country from making 
there, in good ‘faith and without intent to evade the laws of 
this State, a transfer of property situated within it; nor do 
they affect the power of a person, although insolvent and 
within this State, to transfer property to a particular creditor 
for the purpose of paying or securing the whole or a part of 
a debt owing to such creditor, whether’ in his own right or 
otherwise. 

Sec. 2963. An assignment for the benefit of creditors may 
provide for any subsisting liability of the assignor which he 
might lawfully pay, whether absolute or contingent. 

Sec. 2964. In all assignments of property made by any 
person, association, corporation, co-partnership, chartered com- 
pany or corporation, to trustees or assignees on account of 
inability of the assignor or assignors at the time of the assign- 
ment to pay his or their debts, or in proceedings in insolvency, 
the wages of the miners, mechanics, salesmen, servants, 
clerks or laborers employed by such assignor or assignors for“ 
services rendered within sixty days immediately previous to: 
such assignment, not to exceed two hundred dollars for each 
person, are preferred claims, and must be paid by such: 
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trustees or assignees before any other creditor or creditors of 
such assignor. 


Sec. 2965. A preference, in an assigament for the bene- 
fit of creditors, can only be given absolutely, and without re- 
serving any power of revocation. 

Sec. 2966. No provision in an asignment, giving a prefer- 
ence to a creditor, can effect or impair any right of another 
creditor to priority of payment, whether created by law, or 

arising from an obligation or transaction of the parties. 

Sec. 2967. Joint, or joint and several debtors, can prefer 
their joint creditors only out of joint property; and can prefer 
the individual creditors of each, only out of the separate prop- 
erty of each. 

Sec. 2968. An assignment for the benefit of creditors is 
void against any creditor of the assignor not assenting therete 
in the following cases: 

1. If it give a preference dependent upon any condition or 
contingency; or with any power of revocation reserved. 

2. If it tend to coerce any creditor to release or com- 
promise his demand. 

3- If it provide for the payment of any claim known by the 
assignor to be false or fraudulent, or for the payment of more 
upon any claim than is known to be justiy due from the 
assignor. = 

4. If it reserve any interest in the assigned property, or in 
any part thereof, to the assignor, or for his benefit, before all 
his existing debts are paid. 

5. If it confer upon the assignee any power which, if exer- 
cised, might prevent or delay the immediate conversion of the 
assigned property to thé purposes of the trust. 

6. If it exempt him from liability for neglect of duty or 
misconduct. 

7. Ifit violates Section 1931, of this Code. 

Sec. 2969. An assignment for the benefit of creditors must 
be in writing, subscribed by the assignor, or by his agent 
thereto authorized by writing. It must be acknowledged, or 
proved and certified, in the mode prescribed by the Chapter on 
Recording Transfers of Real Property, and recorded as re- 
quired by Sections 2974 and 2975; but recording in one county 
constitutes a compliance with the last mentioned sections. 
The assignment must be accompanied by the affidavit of the 
assignor and assignee that such assignment is made in good | 
faith, for the benefit of the creditors of the assignor and with- 
out any design to hinder, delay, or defraud such creditors. 
The assent of the assiguee, subscribed and acknowledged by 
him must appear in writing, embraced in, or at the end of, or 
indorsed upon, the assignment, before the same is recorded, 
and, if separate from the assignment, must be duly acknowl- 
edged. 

Sec. 2970. Unless the’ provisions of the last section are 
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complied with, an assignment for the benefit of creditors is 
void, against every creditor of the assignor not assenting 
thereto. 

Sec. 2971. An assignee for the benefit of creditors is not 
to be regarded as a purchaser for value, and has no greater 
rights than his assignor has, in respect to things in action, 
transferred by the assignment. 

Sec 2972. Within twenty days after an assignment is 

made for the benefit of creditors the assignor must make and 
file, in the manner prescribed by section 2974, a full and true 
inventory, showing : 

t. All the creditors of the assignor. 

. The place of residence of each creditor, if known to the 
assignor ; or if not known, that fact must be stated. 

3: The sum owing to each creditor and the natufe of each 
debt or liability, whether arising on written security, account 
or otherwise. 

4. The true consideration of the liability in each case and 
the place where it arose. 

5. Every existing judgment, mortgage or other security 
for the payment of any debt or liability of the assignor. 

6. All property of the assignor at the date of the assign- 
ment, which is exempt by law from execution ; and, 

. All of the assignor’s property at the date of the assign- 
ene both real and personal of every kind, not so exempt, 
and the incumbrances existing thereon, and ‘all vouchers and 
securities relating thereto, and the value of such property, ac- 
cording to the best knowledge of the assignor. 

Sec. 2973. An affidavit must be made by every person exe- 
cuting an assignment for the benefit of creditors, to be an- 

nexed to and filed with the inventory mentioned in the last 
section, to the effect that the same is in all respects just and 
true, according to the best of such assignor’s knowledge and 
belief ; but in case such assignor shall omit, neglect or refuse 
to make and deliver such inventory within the twenty days re- 
quired, the assignee named in such assignment shall, within 
thirty days after the date thereof, cause to be made and de- 
livered to the judge of the District Court of the county where 
such assignment is recorded, such inventory as above re- 
quired, in so far as he can; and for such purpose, said judge 
shall, at any time upon the application of such assignee, com- 
pel'by order such. delinquent assignor, and any other person 
to appear before him and disclose, upon oath, any knowledge 
or information he may possess, necessary to the proper mak- 
ing of such inventory. The assignee shall verify the inven- 
tory so made by him to the effect that the same is in all re- 
spects just and true to the best of his knowledge and belief. 
But in case the said assignee shall be unable to make and 
file such inventory within said thirty days, the district judge 
may, upon application upon oath, showing such inability, al- 
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low him such further time as shall be necessary, not exceed- 
ing sixty days. If the assignee fail to make and file such 
inventory within said thirty days, or such further time as may 
be allowed, the district judge shall require, by order, the ‘as- 
signee forthwith to appear before him and show cause why he 
should not be removed. Any person interested in the trust 
estate may apply for such order and demand such removal. 
The books and papers of such delinquent assignor shall at all 
times be subject to the inspection and examination of any 
creditor. The district judge is authorized by order to re- 
quire such debtor or assignee to allow such inspection or ex- 
amination. Disobedience to such order is hereby declared to 
be a contempt, and obedience to such order may be enforced 
by attachment. The inventory shall be filed by said district 
judge in the office of the clerk of said county in which said 
assignment is recorded. 

Sec. 2974. An assignment for the benefit of creditors must 
be recorded, and the inventory required by Section 2972, filed 
with the county clerk of the county in which the assignor re- 
sided at the date of the assignment; or, if he did not then re- 
side in this State, with the clerk of the county in which his 
principal place of business was then situated; or, if he had 
not then a residence or a place of business in this State, with 
the clerk of the county in which the principal part of the as- 
signed property was then situated. 

Sec. 2975. If an assignment for the benefit of creditors is 
executed by more than one assignor, it must be recorded, and 
a copy of the inventory required by Section 2972 must be 
filed with the county clerk of the county in which any of the 
assignors resided at its date, or in which any of them, not 
then residing in this State, had then a place of business. 

Sec. 2976. An assignment for the benefit of creditors is 
void against creditors of the assignor, and against purchasers 
and incumbrancers in good faith and for value, unless it is re- 
corded within twenty days after the date of the assignment. 

Sec. 2977. Where an assignment for the benefit of cred- 
itors embraces real property, it is subject to the provisions of 
Article IV., of the Chapter on Recording Transfers, as well 
as to those ‘of this Title. 

Sec. 2978. Within thirty days after the date of an assign- 
ment for the benefit of creditors, the assignee must enter into 
a bond to the State, for the use and benefit of the creditors in 
such amount as may be fixed by a judge of the District Court 
of the county in which the original inventory is filed, with 
sufficient sureties to be approved by such judge, and condi- 
tioned for the faithful discharge-of the trust, and the due 
accounting for all moneys received by the assignee, which 
bond must be filed in the same office with the original inven- 
tor 

See. 2979. Until the inventory and affidavit required by ' 
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Sections 2972 and 2973 have been made and filed, and the 
assignee has given-a bond as required by the last section, the 
assignee for the benefit of creditors has no authority to dis- 
pose of the estate or convert it to the purposes of the trust. 

But in case the assignor shall fail to present such inventory 
within the twenty days required, then the assignee, before the 
ten days shall have elapsed, may apply to said district judge 
by verified petition, for leave to file a proyisional bond, until 
such time as he may be able to present thé inventory as here- 
inbefore provided. 

The district judge shall, in the case provided in Section 
2973, and may also, at any time, on the petition of one or more 
creditors, showing misconduct or incompetency of thé as- 
signee, or on petition of the assignee himself, showing suffi- 
cient reason therefor, and after due notice of not less than 
five days to the assignor, assignee, surety and such other per- 
son aS such judge may prescribe, remove or discharge the 
assignee, and appoint one or more in his place, and order an 
accounting of the assignee so removed or discharged, and 
may enjoin said assignee from interfering with the assignor’s 
estate, and make provision by order for the safe custody of the 
same, and enforce obedience to such injunction and orders by 
attachment; and, upon his discharge, upon his own applica- 
tion, such assignee’s bond shall be canceled and discharged. 
The new assignee shall give a bond, to be approved as re- 
quired. 

The district judge shall have power, by order, to require or 
allow any inventory or schedule filed to be corrected or 
amended, and also to require and compel, from time to time, 
supplemental inventories or schedules to be made and filed 
within such time as he shall prescribe, and to enforce obedience 
to such orders by attachment. 

Sec. 2980. The district judge may, upon his own, motion, 
or upon the application of any party in interest, and on such 
notice as he may direct to be given to the assignor, assignee 
and surety, require further security to be given whenever, in 
his judgment, the security afforded by the bond on file is not 
adequate. 

Sec. 2991. After six months from the date of an assignment 
for the benefit of creditors the assignee may be required, on 
petition of any creditor, to account before the District Court 
of the county where the accompanying inventory was filed in 
the manner prescribed by the Code of Civil Procedure. 

Sec. 2982. Property exempt from execution and insurance 
upon the life of the assignor do not pass to the assignee by a 
general assignment for the benefit of creditors, unless the in- 
strument specially mentions them, and declares an intention 
that they should pass thereby. 

Sec. 2983. In the absence of any provision in the assign- 
ment to the contrary, an assignee for the benefit of creditors. 
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is entitled to the same commissions as are allowed by law to. 
executors and guardians; but the assignment cannot grant 
more, and may restrict the commissions to a less amount, or 
deny them altogether. 

Sec. 2984. An assignee for the benefit of creditors is not to 
be held liable for his acts, done in good faith, in the execution 
of the trust, merely for the reason that the assignment is 
afterwards adjudged void. - 

Sec. 2985. An assignment for the benefit of creditors which 
has been execyted and recorded so as to transfer the property 
to the assignee, cannot afterwards be -eanceled or modified 
by the parties thereto, without the consent of every creditor 
affected thereby. 


“ 


PART lIl. 
_ NUISANCE. 
$ \ 
Title ` I. General principles. 
s LT, Public nuisances. 


“ LTT. Private nuisances. 
= TITLE I. a 


GENERAL PRINCIPLES. 


Section 2990. Nuisance, what. 


$ 2991. Public nuisance. 

s 2992. Privats nuisance. 

e 2993. What is not deemed a nuisance. 
“ 2994. Successive owners. 


s 2995. Abatement does not preclude action. 


Sec. 2990. Anything which is injurious to health, or is in- 
decent or offensive to the senses, or an obstruction to the free 
use of property, so as to interfere with the comfortable en- 
joyment of life or property, or unlawfully obstructs the free 
passage or use in the customary manner, of any navigable 
lake, or river, bay, stream, canal, or basin, or any public park, 
square, street or highway, is a nuisance. 

Sec. 2991. A public nuisance is one which affects at the 
same time an entire community or neighborhood, or any con- 
siderable number of persons, although the extent of the 
annoyance or damage inflicted upon individuals may be un- 
equal. 

Sec. 2992. Every nuisance not included in the definition of 
the last section, is private. 

Sec. 2993. Nothing which is done or maintained under the 
express authority of the statute.can be deemed a nuisance. 

Sec. 2994. Every successive owner of property, who neg- 
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lects to abate a continuing nuisance upon, or, in the use of, 
such property, created by a former owner, is liable therefor, 
in the same manner as the one who first created it. 

Sec. 2995. The abatement of a nuisance does not prejudice 
the right of any person to recover damages for its past exist- 
ence. 


TITLE II. 
PUBLIC NUISANCES. . 
Section 3000. Lapse of time does not legalize. 
ae 3001. Abatement. 
e 3002. When notice is reguircd. 
Ke 3003. Remedies for public nuisance. 


a 3004. Action. 
e 3005. How abated. 


Sec, 3000. No lapse of time can legalize a public nuisance, 
amounting to an actual obstruction of public right. 

Sec. 3001. The remedies against a public nuisance are: 

I. Indictment or information. 

2. A civil action; or, 

3. Abatement. 

Sec. 3002. The remedy by indictment or information is 
regulated by the Penal Code. 

Sec. 3003. A private person may maintain an action for a 
public nuisance, if it is specially injurious to himself, but not 
otherwise. 

Sec. 3004. A public nuisance may be abated by any public 
body or officer authorized thereto by law. 

Sec. 3005. Any person may abate a public nuisance which 
is specially injurious to him by removing, or, if necessary, de- 
stroying the thing that constitutes the same, without commit- 
ting a breach of the peace or doing unnecessary injury. 


TITLE Ii. 


PRIVATE NUISANCES. 


Section 3010. Remedies for private nuisance. 
301I. Abatement, when allowed. 
i 3012. When notice is required. 


ae 3o10. The remedivs against a private nuisance are: 
. A civil action; or, 
. Abatement. 

See gorz. A person injured by a pavate nuisance may 
abate it by removing, or, if necessary, destroying the thing 
which constitutes the nuisance, without’ committing a breach 
of the peace or doing unnecessary injury. 

Sec. 3012. Where a private nuisance results from a mere 
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omission of the wrongdoer, and cannot be abated without en- 
tering upon his land, reasonable notice must be given to him 
before entering to abate it. z 


PART IV. 
MAXIMS OF JURISPRUDENCE. 


Sec. 3020. The maxims of jurisprudence hereinafter set 
forth aré intended not to qualify any of the foregoing provis- 
ions of this Code, but to aid in their just-application. 

Sec. 3021. When the reason of a rule ceases so should the 
rule itself. 

Sec. 3022. Where the reason is the same the rule should 
be the same. 

Sec. 3023. One must not change his purpose to the injury 
of another. 

Sec. 3024. Any one may waive the advantage of a law in- 
tended solely for his benefit. But a law established for a 
public reason cannot be contravened by a private agreement. 

Sec. 3025. One must so use his own rights as not to in- 
fringe upon the rights of another. 

Sec. 3026. He who consents to an act is not wronged 
by it. “ 

"Sec. 3027. Acquiescence in error takes away the right of 
objecting to it. 

Sec. 3028. No one can take advantage df his own wrong. 

Sec. 3029. He who has fraudulently dispossessed himself 
of a thing may be treated as if he still had possession. 

Sec. 3030. He who ¢an and does not forbid that which is 
done on his behalf is deemed to have bidden it. 

Sec. 3031. No one should suffer for the act of another. 

Sec. 3032. He who takes the benefit, must bear the burden. 

Sec. 3033. One who grants a thing is presumed to grant 
also whatever is essential to its use. 

Sec. 3034. For every wrong there is a remedy. J 

Sec. 3035. Between those who are equally in the right, 
or equally in the wrong, the law does not interpose. 

Sec. 3036. Between rights otherwise equal, the earliest is 
preferred. 

Sec. 3037. No, man is responsible for that which no man 
can control. 

Sec. 3038. The law helps the vigilant, before those who 
sleep on their rights. 

Sec. 3039. The law respects form less than substance. 

Sec. 3040. That which ought to have been done, is to be 
regarded as done, in favor of him to whom, and against him 
from whom, performance is due. 

Sec. 3041. That which does not appear to exist is to be re- 
garded as if it did not exist. 
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3042. The law never requires impossibilities. 

3043. The law neither does nor requires idle acts. 
3044. The law disregards trifles. 

3045. Particular expressions qualify those which are 


general. 
3046. Contemporaneous exposition isin general the 


Sec. 


best. 


Sec. 
Sec. 
Sec. 
Sec. 
Sec. 
principal the 
Sec. 


3047. The greater contains the less. 

3048. Superfluity does not vitiate. 

3049. That is certain which can be made certain. 
3050. Time does not confirm a void act. 

3051. The incident follows the principal, and not the 


incident. 


3052. An interpretation which gives effect is pre- 


č 


ferred to one which makes void. 
3053. Interpretation must be reasonable. 

Sec. 3054. Where one of two innocent persons must suffer 
by the act of a third, he, by whose negligence it happened, 
must be the sufferer. 


Sec. 


ec 
ae 


ae 


ts 


PART V. 


DEFINITIONS AND GENERAL PROVISIONS. 
Section 3060. 


joer. 
3062. 
3063. 


3064. 
3065. 
3066. 
3067. 
3068. 
3069. 
3070. 
3071. 
3072. 
3073. 
3074. 
3075. 
3076. 
3077- 
3078. 
3079. 
3080. 
JOST. 
3082. 
3083. 
3084. 


When this Code takes effect. 

Vot retroactive. 
“Rules of construction. 

Provisions similar to existing laws, how con- 

strued. 

Actions, clc., not affected. 

Holidays. 

Business days. 

Computation of time. 

Certain acts not to be done on holidays. 
Font authority construed. 

Words and phrases construed. 
Meaning of words. 

Certain terms defined. 

Third persons. 

Usage, what. 

Words usual and customary. 

Notice. 

Constructive notice. 

When laws take efect. 

“Final passage,” meaning of. 
Heretofore and hereafter, . meaning of. 
Duty of county clerk. 

Effect of repeal. 

Statutes repealed. 

This act, how cited. ` 
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Sec. 3060. This Code takes effect at 12 o’clock noon on the 
first day of July, 189 . 

Sec. 3061. No part of it is retroactive, unless expressly so 
declared. In this State there is no common law in any case 
where the law is declared by the Code or other statute; but 
where not so declared, if the same is applicable and of a gen- 
eral nature, and not in conflict with the Codes or other stat- 
utes, the common law shall be the law and rule of decision. 

Sec. 3062. The rule of the common law, that statutes in 
derogation thereof are to be strictly construed, has no appli- 
cation to this Code. The Code establishes the law of this 
State respecting the subjects to which it relates, and its pro- 
visions are to be liberally construed with a view to effect its 
objects and to promote justice. 


Sec. 3063. The provisions of this Code, so far as they 
are substantially the same as existing statutes, or the 
common law, must be construed as continuations thereof, and 
not as new enactments. 

Sec. 3064. No action or proceeding commenced before this 

Code takes effect and no right accrued is affected ‘by its pro- 
visions. 
_ Sec. 3065. Holidays, within the meaning of this Code, are: 
Every Sunday, the rst day of January, the 22nd day of Feb- 
ruary, the goth day of May, the 4th day of July, the first 
Monday of September, the 25th day of December, every day 
on which an election is held throughout the State, and every 
day appointed by. the President of the United States, or by 
the Governor of this State, for a public fast, thanksgiving, or 
holiday. If the first day of January, the 22nd day of Feb- 
ruary, the 30th day of May, the 4th day ofJuly or the 25th 
day of December, fall upon a Sunday, the Monday follow- - 
ing is a holiday. 

Sec. 3066. All other days than those mentioned in the next 
preceding section are to be deemed business days for all pur- 

oses. , 
P Sec. 3067. The time in which any act provided by law is to 
be done is computed by excluding the first day and including 
the last, unless the last is a holiday, and then it is also ex- 
cluded. 

Sec. 3068. Whenever any act of a secular nature, other 
than a work of necessity or mercy, is appointed, by law or 
contract, to be performed upon a particular day, which day 
falls upon a holiday, it may be performed upon the next 
business day, with the same effect as if it had been performed 
upon the day appointed. 

Sec. 3069. Words giving a joint authority to three or more 
-public officers, or other persons, are construed as giving such 
authority to a majority of them, unless it is otherwise ex- 
pressed in the act giving the authority. 

Sec. 3070. Words and phrases are construed according to 
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the context and the approved usage of the language; but tech-. 
nical words and phrases, and such others as may have acquired a 
peculiar and appropriate meaning in law, or are defined in 
Section 3072, are to be construed according to such peculiar 
and appropriate meaning and definition. 

Sec. 3071. Whenever the meaning of a word or phrase is 
defined in any part of this Code, such definition is applicable 
to the same word or phrase wherever it occurs, except where 
a contrary intention plainly appears. 

Sec. 3072. Words used in this Code in the present tense 
include the future as well as the present ; words used in the 
masculine gender include the feminine and neuter ; the singu- 
lar number includes the plural and the plural the singular ; the 
word person includes a corporation as well as a natural per- 
son ; writing includes printing ; oath includes affirmation or 
declaration, and every mode of oral statement under oath or 
affirmation is embraced in the term “testify,” and every 
written one in the term “depose ;” signature or subscription 
includes mark when the person cannot write, his name being 
written near it, and written by a person who writes his own 
name asa witness. The following words also have in this 
Code the signification attached to them in this section, unless 
otherwise apparent from the context: 

1. The word “property” includes property real and per- 
sonal. 

2. The words “real property ” are co-extensive with lands, 
tenements, hereditaments and possessory titles to public lands 
in this State. 

3. The words “ personal property” include money, goods, 
chattels, things in action and evidences of debt. 


4. The word “year,” as used in this Code, means a cal- 
endar year, and “ month ” a calendar month, unless otherwise 
expressed. Fractions of a year are to be computed by the 
number of months, thus, half a year is six months. Fractions 
of a day are to be disregarded in computations which include 
more than one day and involve no questions of priority. 

5. The word “State,” when applied to the different parts of 
the United States, includes the District of Columbia and the 
Territories, and the words “United States ” may include the 
District and Territories. 

6. The word * will” includes codicils. 

Sec. 3073. The words “ third person,” as used in this Code, 
includes all who are not parties to the obligations or transac- 
tion concerning which the phrase is used. 

Sec. 3074. Usage, within the mzaning of this Code, is a 
reasonable and lawful public custom, concerning the transac- 
tfons of the same nature as those which are to be affected 
thereby, existing at the place where the obligation is to be 
performed, and either known to the parties, or so well estab- 
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lished, general and uniform, that they must be presumed to 
have acted with reference thereto. 

Sec. 3075. The word “ usual,” and “ customary,” as used in 
this Code, mean, “ according to usage.” 

Sec. 3076. Notice is : 

x. Actual—which consists in express information of a fact. 

2. Constructive—which is imputed by law. 

Sec. 3077. Every person who has actual notice of circum- 
stances sufficient to put a prudent man upon inquiry as to a 
particular fact, has constructive notice of the fact itself, in all 
cases in which, by prosecuting such inquiry, he might have 
learned such facts. 


Sec. 3078. Every law, unless a different time shall be pre- 
scribed therein, shall commence and take effect throughout 
this State, on, and not before, the twentieth day after the day 
of its final passage. 

Sec. 3079. The words “final passage,” as used in the pre- 
ceding section, shall be held to mean the enactment into law, 
of a bill which has passed the Legislative Assembly, either 
with or without the approval of the Governor, as provided in 
Section 12, of Article VII., of the'Constitution. ` 

Sec. 3080. Whenever the.term “heretofore” occurs in any 
statute, it shall be construed to mean any time previous to the 
day such statute shall take effect; and whenever the words 
“hereafter” occurs, it shall be construed to mean the time 
after the statute containing the term shall take effect. 

Sec. 3081. The county clerk of any county, is also clerk 
of the county commissioners and ex-officio recorder. 

Any duty imposed by law upon such officer, either as 
county clerk, clerk of the county commissioners, or aS re- 
corder, shall be performed by the county clerk, and any 
official act performed or. certified by the county clerk shall 
be as valid and effectual as if performed and certified to by 
him as clerk of the county commissioners, or as recorder. 

Sec. 3082. No statute, law, or rule, is continued in force 
because it is consistent with the provisions of this Code on the 
same subject; but in all cases provided for by this Code, all 
statutes, laws, and rules heretofore in force in this State, 
whether consistent or not with the provisions of this Code, un- 
less expressly continued in force by it, are repealed or abro- 
gated. ‘ : 

This repeal or abrogation does not revive any former law 
heretofore repealed, nor does it affect any right already ex- 
isting or accrued, or any action or proceeding already taken, 
except as in this Code provided. , 

Sec. 3083. Subject to the provisions of the next preceding 
section the following statutes and parts of statutes are hereby 
repealed, to-wit: Sections 140; 409 to 430, inclusive; 432 
to 557, inclusive, of the Probate Practice Act of the Compiled 
` Statutes; Sections x to 10, inclusive; Section 20; sections 156 
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to 161, inclusive; 202 to 210, inclusive; 211 to 287, inclusive; 
442 to 729, inclusive; 983, 984; 999 to 1006, inclusive; 1204; 
1236 to 1238, inclusive; 1239 to 1266, inclusive; 1296; 1411 
to 1432, inclusive; 1439 to 1450, inclusive; 1538 to 1555, in- 
clusive, except 1545, 1547, I§5I, 1554; Sections 1597 to 1608 
inclusive; Sections 1963 and 1970; Sections 1983 to 1985, in- 
clusive, of the Fifth Division of the Compiled Statutes; Sec- 
tion x1, page 60, Extra Sesion Laws, 1887, concerning 
marriages; Section I, page 121, laws Sixteenth session, con- 
cerning alimony; Sections I to 25, inclusive, of “Act Concern- 
ing Dower,” of Session Laws of 1876. 

Sec. 3084. This Act, whenever cited, enumerated, referred | 
to, or amended may be designated simply as “The Civil 
Code,” adding, when necessary, the number of the section. 


INDEX 
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[ THE REFERENCES ARE TO SEGTIONS. ] 


ABANDONMENT, 
of husband relieves from duty of sup- 


DOT jas cor else: hie eile nesa tel TOA REEE 165 
of.child, evidence of relinquishment of 
Cate eens: cies ere | 
of homestead. ..... en.. aeaee eoon 1042, I 
ABDUCTION, i ees, 
forbidden.,..-. csc. sses i iaie inansa 49 
ABATEMENT, 
Of Jegacies......-c.,ecee sees — vaars 1160 
of nuisances, claim for damages ...... 2985 
of public nuisances by whom......... 3004 


of public nuisances, how.............. 3 
of private nuisances, when..........06 
ABLE-AND WILLING, 
See Performance. 


of parental authority... 0... .....2-555 1 


of accord, satisfaction. ............. 

of benefit of transaction, effect....... G 

of partial performance. ......s.,....... 1517 

of rent, owner’s lease, where.......... 

of guaranty, notice when necessary.... 

of principal, waives interest, when.... 
Of Bill of Exchange, See Bill of Exchange. 

Of Proposal to Contract, See Contract 

ACCESSION, 


roperty acquired by...... 22... cece ee S50 
re Real Property, i 3 
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admixture of materials.......... 
formation of new things......... oe 
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ACCIDENT, 
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error in contract disregarded.......... 1428 
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ACCORD, 
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inventory of separate property of wife, 141 
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articles of incorporation 272 
instruments for record........ 97° 
instruments evidencing titie for record. 971 
letters patent recorded without........ 972 
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See Wills. 
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obligation of principal when agent ex- from order distributing property on di- 

ceeds his authority........0. 002002 2023 VOCE eeni taeast anena saw tanesi 120 
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APPORTIONMENT, 
of burden of servitude on partition of 
dominant tenement....-........2-005 75I 


of covenants..... ier a Gradep “SEM ASE e Beare 1275 
on consideration im case of prevention 

of performance......0 <.. ....... 1317 
OENIWG PEE ecdihcn ns ocd, een cele 8 1705 
of freightage by contract......... 1854, 1555 
according to distance..... 22... cose. 1356 


Of Nene senere Media ger ete gece et. da 2400 


APPRAISERS, 
petition for appointment of to appraise 
homestead. Sersan uuan “ow 3 See koat 1044 
such to contain what.............-2..5 1045 
appointment of to assess value of home 
atead.... 0-2... abo lgketata weed 1045 
ORR... soedeiwen Seedcess eevee sie ORD. 
AUMES. 6c eee a cece eee eee soso ee 1030 
TEU 2s o erdaren ie Saa ese +. 103I 
fesnr oads tenean aastas OST 


APPRENTICESHIP, 
minors to apprentice themselves. ...... 245 
who to consent thereto............ ... 240 
executors may bind.... dceidipetslachers, Sie AF 


commissioners may bind..... 0.0.2... 245 
age of apprentice to be inserted in in- 
dentre cose cic ctse toke Meee aSr uso NS 249 


conditions 1n,.............- 
deposit of indenture.... 0.6... ee eee 252 
cruses of annulling indentures ....... 253 
indenture to be deposited with county 
CIOL! ober s Jak catelss se'scecencelewes 254. 


APPROPRIATION, 
rights to water may be acquired by.... 1210 
must be for a useful purpose .......... IZII 
pointof diversion may be changed. .._. 1212 
water may be turned into natural chan- 

NCIS cost ee peeve E “es 21g 
surplus water. .. awl psa 
first in time, first in right............-. 
notice of appropriation................ 1216 


re. ee sos 


diligence in appropriating......... oes IIF 
effect of failure... 7.. . r... 1218 
record of declaration......-. isase X210 
record prima facie evidence. ........0.+ 1220 


rights settled in one action............ 1221 
record of, declaration book............ 
measurement of water. .....-......++-- 1223 
right to construct dams and raise water 1234 
highways to be protected and penalty.. 

e... 1225. 1226 


owners of water to sell surplus ....... 122 
duty of purchaser to dig ditches, ñ... 1228 
enforcement of right to surplus........ 12 
purchaser cannot sell., ........ .. 1230 
dam or reservoir to be securely con~ 
Structéds. secin yi ssaa Secs 1231, 1232 


of payments, by a debtor... an.. eseesega 128 
of payments, by a creditor...........5. 1286 
of payments, by law........ 
APPURTENANCES, 
ass by transfer of land...........,.Q10, 3051 
efned ¢icticd cca N Gases 633 
certain deemed fixtures............-... 632 
to land, what . 2... .2 2. ee ee ee ee eeeees 633 


ARBITRATION, 


ee ee a 


partner can not submit firm claim to.. 2087 
agreement for can not be specifically 
enforced a., 0 cece scence cee eeee eres 2902 
ARTICLES OF INCORPORATION, 
defined.. 21. es cece ee ee ener sees seacssn 2 
what to contain ...esseeres-sr:.sese 27O 271 
must be subscribed by whom..... serso -213 


certificate to 1ssue after filing,......... 273 
certified copy of, prima facie evidence 
of facts therein ....... 22.0 ee eee 274 
to be filed in the county where corpora- 
TA tion holds property.: -> EEE s] 
ASSESSMENT, 
See Corporations. 


ASSIGNMENT, 
by lessor, lability of assignee, ......-. 764 
pon norotiable contract in writing may 
pass by. .....-scce cece seer tase cones 1207 


of partnership property, partner cannot 
make ... cece cece es ceeeeeee ee ères 2087 
of mortgage, may be recorded......... 2514 
of mortgage, effect of recording....... 2515 
of debt secured by mortgage, carries 
the security with it, ... . 2516 


sa aereseee 


ASSIGN MENT—Continued. 
general, by maker of negotiable mstru- 
ment to indorser, excludes notice of 
dishonor cece ee cece ce se ee eens sen. 25605 
In Insolvency, See Insolvents. 
For Benetit of Creditors, 
partner has no authority... ........... 2087 
AVHO MAY vice cvacanesieasia ta beeus see dei š 
insolvency. What.... 2... ..-.seee ee eeee 2061 
certain transfirs not affected.......... 2962 
what debts may be secured............ 2963 
preferences may be given for wages... 2964 
preference must be absolute........... 2965 
certain nights not affected by prefer- 


UNCES 565 beeen iaaiiai argues 6, 29 
joint and separate debts. .... 2... 606-6. 2967 
assignment, when void, x... 2 ae 2965 
the instrument of assignment.. ... saer a 2969 
when void 2... 2.02. 2.02 ee eeee 2 
assignee takes subject to rights of third 
parties... .......2... waa esana 2971 
mentory required — -... 2.02.22 eee 2972 


verification ot inventory. .............. 2073 

recording assignment and filing :nven- 
OTY.. uena nee ce eee cee e ne eana oe 2974, 2975 

effect of omitting to record............ 2976 


assignment of real property........... 2977 
bond of assignee...... . 2975 


conditions of disposal and conversion.. 2979 
further security required...... 
ACCOUNT oss oaeeo sst eee ee ewan ONI 
property exempt... ec... sec eeee eee 2982 
compensation. ssis s wee ee ae eee ee 2983 
assignees protected for acts done in 
wood fatb, sssses eee eee eee ee 2S: 
assent of creditor necessary to modifi- 
cation of assignment .........2.-+0. 2985 


ASSOCIATIONS, 
See Corporations, 


ATTORNEY GENERAL, 


ATTORNEY IN FACT, 
See Agency. 
how must execute for principal........ 929 
form of certificate of acknowledge- 
MEN Dy esse geen cscs etiaai essaat: OOO 


power of, how revoked....... Seiad 1023 
ATTORNEMNT, 
by tenant, when necessary........ sane 942 


by tenant tv stranger, void.,........ 


seas 1566 
by Widding se sss e fee eee en eee r567 
auctioneer’s memorandum of sale..... 15 
sale of pledged property to be by...... 2551 

AUTHOR, 
of product of mind, exclusive owner 

thereof, ..... ceceesceeeee ce wes reg 530 
rights of subsequent...............+-. 934 

AUTHORITY, 
words giving joint ...............625- 3 
abuse of, renders contract voidable.... 1355 

£ Agent, See Agency. 
Of Auctioneer, See Auction. 
Of Executors, See Executor. 
Of Factor, See Factor. 
Of Parent, See Parent. 
Of Trustee, See Trustee, 

AVULSION, 

owner may reclaim land carried away 


ESET ET ETRE SSRI SCC TeTerTereverer 2 


S Arbi : 


PA D Pied 
ee Deposit, Deposi edge. 
BANKING, » cage s 

special partnership cannot carry on.... 2137 

lien of banker... 01. ccc. eee ceec es erec ce 2602 
BENEFICIARY, 

Of Real Estate, See Property, of Trust, 
See Trust. 
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BENEVOLENCE, BURDEN OF PROOF, 
See Charitable Uses. Corporations for Pur- on whom to prove want of considera- 
poses of, See Corporations, tion in writing .... 2... cece ee eee ee 1403 
BURIAL, 
cap Oona llifyi i 6 right of as easement 745 
ground for nullifying marriage......... 65 7 f Errekie eetos " TIS 
BILL OF EXCHANGE, Hoses. servitade...... gute seacegds. 546 
presumptive dishonor of, payable after days, what are... n.s. 026. ceeeceeeeees 3066 
sight... ss eerecssgectereseeceress ers 2 right of transaction on land an ease- 
apparent maturity Ofa... .. s-sess... 2670 MED is seereis aor i Senes 748 
defined... n.e  aeeresse eens s were ee 27 good will of transferable...... ...... | $i 
may give name of second drawer in good will of defined....... dase r aai Sy 
case of need... ss arre seesrrares 2707 contract not to pursue, how far void.. 1401 
may be in set...... sserese eee ee eee ++ 2708 general partner must not engage in sep- 
when must be in set....-.. | eers... 2709 rate wae teausctevees co eae 209}, 2098 
presentment of one set sufficient....... 2710 liability of partner engaging in sepa- 
when payable... 0.0... +e. ee eens eens 27II atin ce = et 
drawer of has same obligations, etc., BUYER, Sint egies ear SPT SP RT 


OS IndOrser.... cece ee eee e ee cece ees ZFEZ 
days of grace not allowed............ 2715 BY-BIDDER, 


Acceptance, . at auction, fraud.. .s.ssess cee eee eee 1567 
agent for collection must present for.. 1790 BY-LAWS. i 


how Made..... Lo.eceece ec es ces er eens 272 See Corporations. 
holder entitled to, on face of bill... wee 272 CAN CECL ONP es 
what acceptance sufficient with con- of grant of real property does not re- 


sent of holder...........+-+.------ +. 2729 vest property .... PAA A AET 
by separate instrument . .... -.-...- 2730 of will, when operates as revocation,, 1088 
promise to accept, when equivalent to of will. proof, how made secs avees, TOSQ 
ACCEptANCE — sssarerereeroseresneee 2130 of written contract. .. .. sirere 1452 
cancellation Of...... 2. eseeeeeeeeeees 2732 ot acceptance by acceptor, when al- 
whatis admitted by...........-....-2-2 2733 lov a | Fed Meee te he veces 2732 
for honor, when allowed.. ............ 2735 


of written instrument, adjudged, when 2927 
of written instrument, void on face, 
not allowed 0... ... 6 cece ee eee eee o 2025 


for honor holder not bound to receive. 2739 
for honor, how made..........2. 0ce0e8 2740 


for honor, how enforced,....... e.. 2741 of written instrument, partial, may be 
for honor, notice for dishonor not ex- adjudged... Bho tone onde wees es 2029 


cused by... aooe os cee eee eee ee ee 274S CARE, 
Payment, i 
for honor must be received by holder. 2739 Slight 
for honor, how made.....--.-+++-+--++ 2640 gratuitous depositary to use, .......... 16 
Presentment, . a Big aes gratuitous employe .. ee... sees cee ee 1743 
for acceptance, how made . , ....2715, 2722 gratuitous carriers of property....,,.. 130 
for acceptance, by whom made........ 2719 


See Negligence, Skull, 


avs Ordinary, 
for acceptance, to joint drawers....... 2720 depositiry for hire, to use .. ......0.. 1621 
for acceptance, to drawerin caseofneed 2731 hirer s ft ERATE O 1698 
for payment, when made..._....-. 2747, 2748 employe for reward... o AniS 
for payment, effect of delay in.. .. 2749, 2750 


voluntary agent.. es cee ee cee cece eee s ISOS 
for acceptance, whenever used.. .. 2755-2757 ry AS K 2 


Forel gratuitous carrier of persons... ...... IS15 

oreign, carrier of property for reward......... 1530 
denned.. iressso Se bbe tice e'n at cece 272 trostee oe te R 1939 
protest necessary... ssaeseterereese ree 2763 Great, ig F 


protest, by whom made............-.. 2704 
protest, how made... .. seen eee e ee eens 2765 
protest, when made... s.s.s. cere eee 2708 
protest, when to be made............. 2767 


protest, oaen ayes A at carrier of persons for reward, to use.. 1817 
notice of protest how given........... 276 carriet of messages-by telegraph... .. 1503 


waiver of protest. 10.2... 0+ ec. . eee ence 2770 SLESSNES 
declaration before payment for honor. 2571 CARELESSIAT SS, 


borrower to Use... -e see nee ee ees IGS 

employe for his own benefit....... © . UZ47 

carrier of messages for reward........ 1563 
Utmost, 


damages allowed on dishonor of for- CARRIAGE, Sve Negligence. 
eign bill... .. Be areenaa endi 2772 contract of, dened. ..a.. seses nesese ISIO 


rate of damages... epreesereseseereere 2773 
interest on amount of protested bill... 2774 
damages, how estimated. .......-2775. 277 


gratuitous, obligations of........,1$1r1, 2 
has insurable interest...... Ln oase ye. 2322 


Freightage, 

BILL OF LADING, Petined o... 6b a5 soe bse esac h eselee dete ee IDS 
defined oides eiss ss cee tean Nese whales 1840 when payable. .s. sesse cece cece ce vcaae E550 
negotiable...........- wees eee ISET, ISGZ consignor, when lable for. .. ........ UN5t 
effect of, On Carrier.. s... ccc eeeeeeeeee TSIZ consignee, when Jiable for........... 1552 
consignor, entitled to............ oase ISH on what chargeable... u.s. cece eeee ee 1883 
effect of refusal to give............0... IS44 when apportioned....,......1834, 1835, 1950 
delivery to holder of sufficient......... 1845 in case of extra performance.......... ISST 
carrier may require surrender of on de- Hen for ics cosets ess iaieiiea i ISS 

livery......- l tag¥e Sareschs basi IMG O£ Messages, 
effect of accepting from carrier,... . 187: must deliver, HOW .... cence cece eens INC 

BOARDING HOUSE KEEPERS, degree of care and diligence required of 1863 
lien on baggage. ....ccseceueeeeses cere 1633 OF Persons, PE y 
sale of unclaimed baggage for storage. 1635 ratuitous, obligations of ..... Laares 1515 

peta or reward, must use utmost care...... 1517 

BONDS, A 5 for reward, must provide safe vehicles. 151 
restricting issue of by corporations .. 345 for reward, must not overload vehicles 1319 

BORROWER, for reward, must afford reasonable ac- 

See Loan. COMMOMALION. ess sa 020e eee cas cere ee 1820 

BOUNDARIES, for reward, must travel without delay, 1821 
by water... ccc cesses cece ce ceeeeeerecee F772 O£ Property, 

DY WAY.... cece ce cee e teense rece nereees ZIS for reward, must use ordinary care,.., 1830 
coterminous owners bound to maintain, AS gratuitous, must use slight care.....,. 1830 
BRIDGE CORPORATIONS, must obey directions... e.s... pees ee IS3I? 

See Corporations. duties of in case of conflicting orders.. 1832 

BROKERS, $ ot must deliver freight, where.,...,.1833, 1834 
authority to bein writing............. LHII must give notice of arrival, when...... 1935 

BUILDING CORPORATIONS, may place in warehouse, when........ 1536 


See Corporations. to give bill of lading .............5- +. 1Hi0 
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CARRIAGE—Continued. 
may deliver freight to holder of bill of 
lading eoe PEE E E a... 1845 
when demand surrender of bill of 


lading Liwcva cesses e. coe Seseawieese T946 
notice must be given to effect stoppage 
in transit... se.. seese. 
CARRIER, COMMON, 
See Railroads. 
defined asees cerime rin ena 18 


must accept what is offered........... 1868 
when must not give preference.... . 1869 
what preferences Re must give . .... 1870 
starling..........0..5 cos dpeeiieees: EFES 
compensation ..... . was 1$72 


obligations of, altered only by agree- 
MEN, sade esses ve ckeeee toe eee ss IS73 
certain agreements void........... -.- 1873 
effect of written contract.............. 1874 
when not liable for loss............... 1875 
Of Messages. 
order of transmission of telegraphic... 1907 
order in other cases . n.se. o ses. 
damages when message is refused or 
postponed, ........ 0,00 cece ee en eee ee IGOD 
O£ Persons, 
baggage, how carried and delivered... 1833 
must provide vehicles .. ............. ISS4 
seats for passengers...........-.....-- ISSS 
regulations for conduct of business.... 1836 
fare, when payable ........2.......... ISS 
ejection of passengers.....  .  saveee F 
fare not payabie after ejection. ........ 
carrier’s lien... 0... eee cece cece eens ee ISQO 
Of Property, 
lability of, for loss.........-...0. 1895. 1896 
liability of, for delay... ..........-.-. 1807 
consignor of valuables to declare their 
NAUTE oo os eraren Fe nadaa ee eenaa sea ISOS 
delivery of, beyond usual route........ 1899 
proof to be given in case of loss....... 1900 
carrier’s services other than carriage 
and delfvery.......... ces 6 eee ee 
sale of perishable property for freight. 1902 
CARRIERS, 
not to give preference. .. .... o vrss 
CEMETERY CORPORATIONS, 
See Corporations. 
CERTIFICATES, 
false, by officer of corporation. ........ 293 
of names of partnerS..........2- 22024 2129 
of proof of loss under insurance, when 
dispensed with........5-2-0. eesse... 2308 
Of Acknowledgment, See Acknowledg- 
ment. 
O£ Incorporations, See Corporations. 
Of Marriage, See Marriage. 
Of Partnership, See Partnership. 
Of Stock, See Corporations. 
CHARITABLE USES, . : 
restrictions on power to devise to...... IIOS 
CHARTER PARTY, 


defined. n... nees cece ee eeee cone eeeetes I720 
CHASTITY, 

want of personal, avoids promise to 

marry madein ignorance of,....... . 36 

CHATTEL INTEREST, 

defined sede oe 38 eas eadun aneka 2950 
CHATTEL MORTGAGE, 

See Mortgage, 

CHATTEL, REAL, 


when estate for life of third person be- 
GOMES cece. bac E E E N S 
limitation Of.....-.20--.0e0teeseeeeeee 720 
CHECK, 
anegotiable instrument..... .. ....-. 2630 
defined ....0. a csc es ceesseee cease er 2791 
rules applictble tO... ases econ ee ee 279I, 2792 


: See Parent and Child, 
CHOSES IN ACTION, 
defined: ccteec cys e. dadncesetess cise ene Oe 
transfer of and survivorship in........ 826 
CHURCH, 
right to a seat in, as easement......... 7 
right to a seat in, as servitude......... 7 
corporations for maintenance of......* 2 
CITIES, 


d 


lease of lots, when void.... ........-- 683 
CLERK OF COUNTY, 
articles of incorporation to be filed 
with. ...-..... Seine vekeineswocee seo ese T ATS 


CLERK OF COUNTY—Continued. 
of court of record may take acknowl- 
edgment.... 1... seaun cece rece ~ 
duty of, when acknowledgment is 
taken by justice of peace............ 1002 
petition for appratsement of home- 
stead to be filed with......,...-..... 1046 
must keep register of partnership 
DAMES.. aae cece ee coset eees ouesse os ZIZI 
certificate of formation of special 
partnership to be filed with......... 2140 
notice of dissolution of special partner- 
ship to be filed with..............004 21972) 


CODE, CIVIL, 
SUCE O (Ss B5r sie ee ede I 
when takes effect............ 2.020222. 3060 
not retroactive unless so declared..... 3061 
construction of. ......0. -eee se. -e 3062) 3063 
effects no action commenced, or nght 
accrued before its taking effect...... 3064 


effect on existing statutes. ....... a... 3082 
how Cited... 0... ce eee cece cece cere ZOS 
CODICIL, 


ir cluded in term ‘ will”, ......-.--++-2 3072 
execution of, republishes will, ....... 1083 
revocation of, will revokes ............ 1100 


COH ABITATION, 
when prevents nullifying marriage.... 65 
COLLATERAL WARRANTS, 
abolished... n... neen 2 cee cece eee ceee G46 


COLLECTION, 
agents for, duties of. ............-25. 1790 
partner acting in liquidation, may make 2122 
effect of, warranty of. ....... 2.0.00 2374 

COLLEGES, 
corporations for, maintenance of....... 263 

COLLUSION, 
divorce must be denied on showing.... 95 
defined.. ..... Seen ees anatua a 
presumption of, established by lapse 

oftime.. ..... re 

COMMERCIAL PAPER, 

See Negotiable Instruments, 

COMMON CARRIERS, 

See Carriers, 

COMMON LAW, 

rule of, construction of statutes in de- 
rogation of, not applicable to Code.. 3062 
continuation of. ...... AA EE 3063 

COMMUNICATION, 
privileged... .. Le eke ce cee ceevccees 24 
private, in writing, ownership of...... 835 
of consent, essential to contract....... 1354 
of consent to contract how made. 1370, 1371 
of consent to contract, when complete, 1372 
upon insurance, what must be made... 2229 
upon insurance, what need not be made 2230 
upon insurance of nature, etc., of in- 

terest not required, when............ 2234 
upon insurance, on matters of judg- 

ment, unnecessary... s... -eser ee 2236 
upon reinsurance, what required...... 2320 
of acceptance of offer to guarantee, 

NECESSATY. s. cee cece cece sees neces ces 2305 

COMPENSATION, 

of appraisers of homestead............ 1087 

of depositary for hire... 2. .ccceeee oes 1622 

of finder .. ...,.......4. 

borrower entitied fo certain. 
for loan called interest...... 


sakarepe F 


beyond two years ..... NE Y EE] 

on employe continuing services after 
death of employer., a. .sssssse-..> 1757 
of employe dismissed for fault........ 177I 
of employe quitting for cause......... 1772 
of voluntary depositary......-.2. seee 1885 
of common carrier ...... Sie a Nana IS72 
of trustees... 6... cece ce nee eee IQ7O, IQ7I 
poe not entitled to .....sseas esenee 2073 
ienor not entitled to........ ceca cece ee 2474 
I 


generally given by law............ baer 22 
for mistake, when allowed............ 2903 
for partial failure to perform,.......-. 2904 


may be required on rescission, when.. 2922 
of assignee for benefit of creditors.... 2983 
CONCEALMENT, 
See Fraud. 
by trustee, when fraudulent. ... ...1930, 1936 
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CONCEALMENT—Continued. 


partner not to obtain advantage by.... 2071 
In Insurance, See Insurance. 
CONDITION, 
in indentures of apprenticeship.. ....250, 251 
of ownership...... aia dessa ¥elesinese. OF2 
kinds of, of ownership .....s..css.r... 673 
of ownership, when void... ... 0. c... O74 
restraining marriage. when void........ 673 
restraining alienation, when void... .. 676 
delivery of grant to grantee on void... Sog 
grant may be deposited with third 
PETSON ssor se sr cece en eee ce 
attornment of tenant, when unneces- 
SOTY + wae cans cerca essen sevareenesesee OLS 
kinds of, in obligations.........e0e0004 1250 
erformance of, when excused,....... 1256 
impossible or unlawful, void.......... 1257 
offer of performance must be free from 
WAL. cc een en con et ntwene ween sneene 
of proposal, must be fulfilled by ac- 
ceptince .., essesosesuposseansse IZE 
of proposal, performance of, is ac- 
CEMEANCE.. ccc cee curia i raosan we 1373 
failure to perform revokes proposal.... 1376 
written, governing auction sale not to 
be modified orally ......cccceee seen es 1505 


CONDITIONAL, 
delivery cannot be Made .s..se eseese ees 509 
will, when may be admitted to pro- 

Dates coco T E bese gs, 1079 
devise or bequest, what . .......... 1943 
devise or bequest, when rests .. 6. . 1145 
Obligation... cc ecceeee ee vane ene epeane 1250 
obligation prerequisites to enforcing.. 1255 
obligation, performance of, when ex- 

CUSED... nee nces cone ecns come tessee 1256 
obligation, involving forfeiture, how 

construed PEET SEET 
offer of performance, when valid...... 1209 
obligation, liability of guarantor on... 2353 


CONDONATION, _. 
See Divorce. 


CONFUSION OF GOODS, 
See Accession, 
ownership of things formed by.. ....S70-S7S 
CONSENT, 
of parties necessary to marriage....... 30 
alone, does not constitute marriage ... 30 
who are capable of giving, to marriage 3t 
to marriage how manifested and 
prote Lea ceeeee w nee asaceeee 32 
incapacity to, when ground for annul- 
ling marriage eee seapseseces OF 
separaticn by, not desertion, essers. $2 
to separation by, a revocable act....... Y 
COPTUPL sses secs ceen sssaasesaseseenie OO 
corrupt, how manifested.. .. esses OF 
mutual, sufficient consideration for 
agreement tO SEPATAte..... ces ereeee 136 
of husband, not required for transfer of 
wife’s separate property „a...se. sess 40 
written, 0 mother, necessary custody 


Child. ...cce eee acee se sas >» » Sy 
of wife, necessary for married man to 

adopt child ... cc... cece eeenenees 207 
of child's parents, necessary to adopt 

Child «ccs ccccevee veer s.s.. 208 
of child, when necessary for its adoption 209 
for apprenticeship of child... .. sese 246 


of party entiticd to benefit, necessary 

to transfer of burden. .....-.0e0- sae F265 
contractimay be rescinded by mutual... 1474 
thing obtained withont, of owner, to 

be restored . Shes tedesencsgeaerve IJOL 
ofidepositor. necessary to use of deposit 

by depositary... -senarsnssenereseuo I 
of landlord, necessary to attornment to 

SİrANngeEr sesser cues cone .vsoss 1717 
of principal, necessary to release of 

FACO e wee cae case eee ees cweet sane L900. 
voluntary interference with property.. 1805 
of beneficia necessary to allow 

trustee to hold adverse interest...., 
mutual, necessary to create trust ...... 195% 
not necessary to rescission of ratification 2005 
ofall, necessary, to creation of part- 

nership........ Seda seseeeetse se 2O5F 
not necessary to create guaranty...... 2360 

To Contract, See Contract, 


CONSIDERATION, 
minor must restore on disafirmance of 

CONETACE. coe ce cece cate ee were ee ceres IO 
mutual consent to separation sufficient. 136 
effect of transfer where paid by third 

DALEY. cee ceee ee ca cee cree tenes one 7S7 
not necessary to validity of volunta: 

EVANS LON os os So-5 gn roe aee 886, 950 
old obligation extinguished by new... 1335 
written instruments, prima facie im- 

ports oieee anean ae ee sacers: 1402 
on whom falls burden of proof to show 

want of consideration.s............. 1403 
good defined .. 0... ... cc cess o oe... 1393 

ow far moral obligauon is good ..... 1304 
must be lawful... ieee eses a Vea: 1305 
effect of illegality of. 2.0.0.0... e000. 1390 
may be executed or executory,........ 1397 
executory need not be specified... 1398 
executory, how ascertained |, ........ 1309 
effect of impossibility of ascertain- 

ING cases ne seem en aana ve sn ae s 1400, IOI 
contract may be altered without new., 1450 
failure of, when ground for rescission. t474 
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may lease or purchase other raids... 
may issue and secure bonds ..,....... 
judgment against... soenoe sess cece eee 
sale of rolling stock, ete ........ eee ee 
contract to be recorded... cc. ce ee sese 
chattel mortgage, ..... 00. 
SAUSEACHON, Leoa cee ce cece eee cece eee 
fences, damages oo... cee er ee ee cone ee 
Habihty for hve stock killed. .....2.... 
right of way to be kept clear from dead 
PTASS 2 oasis guise tees E oe bcee 
stock killed to be designated in hook.372, 
affidavit of ownership and value...... 
company may deposit value of animal. 
penalty for driving animals upon tract 
carcas» and hide of animal..........-. 
checks to be fixed to baggage......--- 
duties of railroad... e.. ss osue cece ee eo es 
to pav damage for refus.tt to transport 
Passengers or property........6. -oo 
ACCOMMOTALIONS sense case ee eee ee 
printed regulations to be posted. ...... 
passengers refusing to pay Lire....... 
officers to wear badge... ce... ee eee ee 
passenger tickets, how issued......- - 
Telegraph and Telephone, 
rihi OF Way... ce eee ce cee er ee ee ces 
construction and connection.... . ae.. 
consolidation of competing lines for- 
hidden cscs ive ascesecesaas sesa Adri 
Mining 
transfer agencies 2... scene cee reese 
stock issued at transfer agencies....... 
directors not tosell property.... ...... 
proceedings and certificate of meeting 
Of stockholders... co. cee cece eens 
how dissolved... ee ee. o cence ee eens 
cons »idation OF ... cc. 6. cee cess sere 
Foreign, 
file copy of charter and appuint agent. 
consent vf agent, etc.... 
failure to comply .... see. ceeer sees > 
report to be filed 2.0... ee. cece ae eee 
COSTS, 
of action for divorce 


sesesesesess v or 


et tee ce roe 


ee cree reve cerese 


539 


610 
GII 


615 
610 
O17 
os 


116 


of appraisement of homestead,....... 1055 


of transportation of personal property 
to piace of delivery 2... 2.0, .c0e reece I 

depositor must indemnify depositary 
OL CETUR, 6. se cence vececs 


527 


...... 1600 


borrower to bear cert tin... .... 0.2. ee 1003 


hirer to bear certain. .0.... cece cece cee I 


voluntary depositary may deduct for 
certtin oo. ee ee eee eee 
trustee entitled to repayment for cer- 
Lot So res 


ware cress 


720 


E 1905 


eeesesese oe + 1970 


partner to be irdemnified for certain... 2072 
indemnity against. ....5-....0. 2008 2+. 2353 


CO-SURETIES, 


See Surety. 
CO-TENANTS 
See Tenants in Common. 
CO-TERMINOUS OWNERS, 
rights of to lateral and subjacent sup- 


HOU 6 css ane ede rare bee aee ax oh es daai ek 


rights of, to line trees...... Jc. seer eee 
mutual obligations of... EE 
COUNTY, 

marriage settlement to be recorded in 


WRAL. os. E sees sews E E 


mortgage of personal property to be 


774 


ib 


169 


filed in what........ cee eseeeeceeeee 2544 


COURTS, DISTRICT, 


action to affirm unsolemnized marriage. 
to whom to award custody of child of 
annulled marriage...... 00 Jc cee eee 
when divorce denied may grant relief 
for wife... s pe s sese cee eee EMSs 
may award custody of child........ a 
may allow wife alimony, when ...... 
may require security for alimony...... 
when may withhold allowance... 
to determine legitimacy of child, when 
to make order fur division of property 
ON GIVOTCE 2... ee cece cece ee eee cee 
may award exclusive control of child to 
esther parent on proper showing.... 
may direct allowance for support of 


child ses ccc ce wens iriri isangdaan 


appointment of guardian by .......227, 22> 


jurisdiction of appointing guardian, ... 
rules in appointing guardian........ 
guardian under direction of... sass e 
consenting to apprenticeship of child.. 
judge of may hear and determine 
complaints of corporation elections.. 
action in to recover possession of prop- 
CCLy nese cca EET Sh Chee ee 
attormment of tenant to stranger by 
podement of valid........ 
when trustor.... ese wae wee vac aes 
how, may alow satisfaction of 
trustee's ad verse truSt....-. poeevess 
discretionary power of trustee con~ 
trolled Dy masss cee eeee ee cere eee te 
trustee may be discharged by.....1y78, 
who may appoint trustee... 2.2... see 
when becomes truslee.... sssense cee ee 


COVENANTS, 


none imphed in any grant, except..... 
when run with Lind. ....5. 0... ee eeeee 
what run with land. .... 
what run, with jand, when assigns made 
who bound by ae. ouse csse sosessr con 
who not bound Dy... seesrseosesrese 
apportionment Of. s... sssesssseseres se 
what required by executory contract of 
for quiet possession implied in hiring 

OË property .eesnerereaere sase THOR, 
authority of ngent to sell and convey, 

includes ... 
damages for breach of certain... .... a> 


Pree ere rere eee rer 


CREDIT, 


sales by factor.. .. cee eee eee sssesee 
to agents, exonorates principal, when . 
agent accepting personal, liable as 

principal, .ressensssereessoosresars 
auctioneer, not to give, except when 


usual. eee ee es 


factor, may give, except when unusual.. 


CREDITOR, 
Debtor, 


See Assignment. 


trusts for benefit Of. 0... ce cereee cece ee 
trust fund, how fir liable to..........- 
trust, when absolute, in favor of sub- 

HOG ENE... oe pe ce ee cece ee + 
gift, causa mortis, treated as legacy... 
transfer for benefit of, to be recorded.. 
appraisement of homestead on petition 

of judgment... ... eee sees er aces ses 
when to pay expenses of appraisement 

of homestead 22. Les eee eee cee ene 
competent witnesses to will. ........-. 
acceptance by, necessary to satisfac- 
performance of obligation of one of 

Several joint 1. Lo... sc cece cone een ee 
performance in manner directed by.... 
applicition of performance by........ 
offer of performance t0...... .ces ce eeee 
offer of performance at place appointed 


... . 


PUR ewes reseed eeee Ee ee wens ra sere te 


offer of performance so as to benefit... 
receipt Dy ......6. orite aces eee eeee oe 
objections to offer of performance..... 
title of thing offered passes to, when.. 
obligation of, ns to thing offered...... 
performance excused if prevented by.. 
effect of prevention of performance by. 
effect of refusal to accept performance 


acceptance of accord a.sessseresessse 


we eee ee 12697 


714 
1717 
1952 
1963 
1967 
1979 
19%4 


oH 
1208 


127 

127 

1273 
1274 
1375 
15u 
1725 


2015 
2537 


1795 
2025 


2034 


2047 
2051 


1318 
1323 
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CREDITOR—Continued. 
acceptance of part performance....... 1324 
novation, how...... 0. sec. se ee eee ee 1329 
when rescind novation.........-..-0+¢ 1331 
release Dyrsctoost arsi sicr ee eee ee 1335 
release by, effect of........ ... Biss 
partner cannot make assignment for 
benefit of..,......-.. aise aie 

liability of partner after dissolution.,.. 2113 
special partner may be.........-.. ... 2152 
special partner postponed to other..... 2152 
preference to, in insolvency, void .... 2157 
special, when liable as general partner 


promise,....... Sida. e wees 2397 
guarantor, when partially exonerated.. 2399 


exonerated........ Sasa ee duts t ZOI 
gvarantor not exonerated by discharge 
of debtor, without of ... .. e... eses 2402 
surety, how far liable... ssas ee eese eee 2415 
surety, exonerated by what act or 
omission Of, ....eseneseseecesaes ense 2417 
surety exonerated by refusal to sue, 
When.. Le eee cee eee eens | -oova 2423 
surety may enforce remedies, when.... 2323 
surety entitled to securities held by, 
WHEN .c 50sec cree cennscces . 
entitled to benefit of surety’s securities 2433 
must resort to different funds, in what 
order .. PSE ey eee 2481 
Hien void azainst, when........-. >v.. 2497 
contracts of debtor valid against, when 2944 
debtor may prefer, when.......,...556 2045 
certain transfers of debtor void against 
PALEES e essacccavs ear Osiy 2033 
can avoid act of debtor, when......... 2953 
transfer without value not necessarily 
void against rsen eses cece eee  - 2054 
assignment for benefit of . . ........ 2 
failing to record assignment ... .. 2976 
assignment void against, when....... 
may require assignee to account...... 2951 
CROPS, 
tenants’ right to harvest.............-5 YOI 
growing, subject of mortgage......... 2556 
CRUELTY, 
extreme, ground for divorce.......4.0: 77 
defined .. ....... aicerteretentewmeas GF 
separation on account of, who commits 
desertion.....60. sss cece ee eeeeenee ŠI 
disposition of common property in di- 
vorce granted for... a. sasareeee 125 
grounds forannulling indenture of ap- 
prenticeship......... seeiis eti cocnses 253 
CURRENT MONEY, 
borrower must repay IN....ssseses.s.. TOSI 
CUSTODY OF CHILD, 
See Parent and Child. 
DAMAGES 
See Exemplary Damages, Penal Damages. 
minors and persons of unsound mind 
not liable... ...sse eee ceeerenenceeeee 1 
willful trespasser Hable for............ 878 
contract fixing, void... ...sessses- s: 1455 
may be liquidated, when........... -- 1459 
depositors must mdemnify depositary 
OY certain 60... ccc eee e ew ever cree I 
liability of depositiry.. i ieees Seas ipii sa 1003 
liability of finder of lost property...... 1641 
hability of lender of certain. ......... 1604 
indemnity against. . .....- ie iesea AaS 
on dishonor of foreign bill........2772, 2775 
defir CO... cee ee ee cece sasaase auas sese ss 2300 


must be clearly ascertainable....... eee 2824 
for paymento MONEY- sesa sees sree eee 2825 
for breach of covenant ......sepssise. 2927 
for breach of agreement to convey real 

estate ee eee cece cee ceee sere ees 2529 
for breach of agreement to purchase 

real property... sesssssa cee seee aces 2530 
for breach of ngreement to sell personal 

property .. ccc. aoso ceca ce eessen es 2S3I, 2832 


DAM AGES—Continued. 


for breach of agreement to pay for per- 
sonal property.......... ee eeeseseee 2833 

for breach of, agreement to buy per- 
sonal property..... cee . trasos 

for breach of warranty of title to per- 
sonal property...... c- -esecsesens 2535 


25 


for breach of warranty of agent’s au- 


AN Sia EEEE ees se encase oes os 2542 
for breach of promise of marriage..... 2342 
for wrongs in general ........ -2+e sees 2847 


for wrongful occupation of real prop- 


Ce ee ee ee ery 


er é 
for holding over real property......... 2549 
for conversion of personal property 

Sais Sehd: S Taare (eodwa: easa saod SS, ZOBI 
for conversion in favor of lienor....... 2852 
for seduction ..... 2... eee cece ee cone eens 29393 
for injuries tounimals........00 ....- 2854 
for tenants, failure to quit after notice. 2859 
for Lenant holding Over... s.s.s seses se 2 
for injuries to trees...... ou.e aaae eens ee 2861 
for injuries inflicted in duel.......2&, 2363 
value of property in favor of seller 
value of property in favor of buyer.... 2369 
value of property, peculiar, when al- 

lowëd: soicisare issand osapini edeni 2570 
value of thing in action.. „, ........+. 2871 
to be reasonable, ......, oer L cesses 2874 
nominal....... .- sanaa aats e's. 2075 


DATE, 


2 
of delivery of grant, presumption of.. 
not necessary in negotiable instrument 2626 


DAUCATER, à 7 
right of protection inst seduction of 2 
D age S P aga 5 


? 
what, holidayS.... esene osesessasesese 3065 
what, business. ... aoon esessrorassessne 3066 
what, counted in computing tume..... 3067 
fractions of, when disregarded........ 3072 
ATH, 
of minor, personal representatives may 
disaffirm contract...........66. sase IO 
dissolves marriage ssr yesesdzéssie 7S 
of parent leaving child uprovided for, 
Effect OF ee. ss ics veces asanitewosta sete 192 
of joint guardian. 1.0... 0. cee cece veces 236 
without heirs, etc., defined............ Our 
gift in view of, defined... aeneus soueen 963 
gift when presumed in view of....... 
gift in view of, revocation............. 968 
giftin view of, effect of will upon,.,.. 966 
gift in view of, when treated as a ieg- pes 
of hasten’ and wife, effect upon home- d 
SCOR iseen tes anada sé. aaa een d darhh 
of devisce or legatee before testator 
wane cece ee teen tee sassorssseases IIOS; LICE 
of devisee before testator...........+. 1142 
of heir advanced to, before devisor..., 1195 
of maker of instrument bearing nom- 


DEBTOR, 
Creditor, 


See Assignment, 


performance must be excused by or for 1280 
performance by joint... .... esere. u... IZSIT 
effect of directions to, as toperform 
ance by creditors... ess..sssesea se 1283 
application of general performance by. 1286 
offer of performance by or for......... 1292 
may require TECEIPt.... se .arresereesa IZOF 
right of, upon prevention of perform- 
ANCE ena se saon tesan ss cone vesers 1310, 1317 
novation by substituting new for old, 
ROWS T E E E T e y-t] 
release of, by creditor..........0. 22.5 I335 
release of, by creditor, effect.......... 1336 
joint, release of several.............00+ 1337 
fraudulent misrepresentation of, a. to 


` — 
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DEBTO R—Continued, 


Pledge... cee cence cone eee eee eens 
mav pay or secure one creditor in pref- 
erence to another ........ ses reses 2045 
certain transfers void against creditors 2952 
when creditor can avoid act of........ 2933 
insolvent may assign for benefit ofcred- | 
ttors, when. pesses oe cece ee .. 2900 
insolvent detined..........06 -00s oe 2961 
DEBTS 
earnings of wife not liable for, of hus- 
band... s wc ae eae ses seer ew eens TH 
husband not Hable for antenuptial, of 
Wife... a ca ee eee reseerserrs 146 
separate property not liable for, of hus- 
ANG. ec cee anere eee cere ee seese EGO, IGT 
corporithons not to create beyond act- | 
ual subseribed stock... ce u eee, 235b 
when officer of corporation liable for., 293 
included in word tncumbrances™..... G45 
homestead Hable for certain seveeee 1040 
propertv of intestate, how disposed of . 
in payment Of. ....00.. sese serosere TESS 
property of testator, how disposed of 
in payment OF, 2. esc. eee ee cece eee DIST 
legacies, how charged with... .... 1158, 1159 
liability of beneficiaries for testator’s.. 1174 
how extinguished by offer of payment. 1305 
accord of liquidated 2. 2... .... 00 cee. I324 
agreement to answer for, of another... 1413 
partner may require partnership por- 
erty to he applied to payment of. ..., 
partner acting in liguidation may col- 
lect, compromise, etC...... 2.26 seas 2122 
Hability of contribution of spectal part- 
ner ÍOr...n or cee eee ee ecee ween cence ee LOZ 
special pirther not personaliy liable, 
WHEN Le eee eee to ce eee te eeee es ZIOZ 
pledzee can, not sell certain pledged 
evidences Of ,..... .. 00. 
DECEIT, 
renders contract voidable........ sss 1384 
an essential element of fraud weseee IZDE 
when aetionable oc ce cece ce rees ee LES, ESD 
upon the public. ......cscce ese eeceees 1490 
DECLARATIONS, 
of marriage, how made... .,-...02060655, 56 
of marriave, to be acknowledged and 
recorded 2.0. ...5 scene es cane eee ence 
action to compel ....6. case ee cece eeeeee 
of trust, effect of omitting in grant .. 
of trust, actin contravention to, void.. 
of abandonment of homestead..... I 
of abandonment of homestead, from 
what tune effectual... eser ees 0. see. I0 
of homestead, how acknowledged ... 1062 
of homestead. what to contain. ........ 1063 
of homestead, to be recorded...... ... 106g 
of homestead, effect of filing for record roG5 
DEEDS, 
As Convevances, See Conveyances, 
DEFAMATION, 
right of protection from........0..00.. 20 
how effected... ......05 
DEFAULT, 
divorce not to be granted by... ...... 112 
agreement to answer for, of another, 
must be in writing.. ..e.ssrerseseese THI2 
DEFECTS, 
in certificate of acknowledgment, ac- 
tion to remedy .......cseceeeveee 222 TOIO 
in description in will, effect........... 1135 
implied warranty, of manufacturer 
against latent we eenccea ce cesecees LUE 
depositor must indemnify depositary 
or damages arising out of.......... 1600 
lender must indemnify borrower for 
damages arising out of...... cee eee. TOGF 
in notice of loss under insurance, how 
WRived,. cece ae cece sa cee ceee ance 2306 
DEFINITIONS, 
acceptance Of off@r......2. cece cece sees 1373 
acceptance of bill ..,..sessssesesves ne 2727 
ACCOM cece cee asrar  ceeeeesctenecs IZ2L 
AGUIES. .oa cee sece cece cece cccrcuce cane ly Bs 4 
adultery..eessseneos cence ceverene sas Y 
AQCNCY esa cee pecces ee senate cevecces IQS7 
actual. co. ce kee cere ener ewe sen eeecese IQQI 
ostensible... cece cece ueececacecacees 1992 
AMEE. oo ccc ee enews ceceeccer eens race IQT 
Special... ce cesececcencceeverscese 1989 
BEMETAL. ae ee cece eee reece sase 1989 
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DEFINITIONS—Continued, 


agreement, for sale... .... cccceseeee ee 1508 
[ot -) | a O65) 
tO BUY... 6... eee ce eee ne wee ee ceee 150 
to sell and buy... 2... cece eee eee IS 

ALONG!’ eseas so cents ce ence eens cee eeee 2647 

annuity... vesers ses seoeesesasa TERS 

appurtenances sa sessnossarosaeesse 033 

articles of incorporation. ...,....... .. 26 

MUCHO a.n ae ee ces ce ene eee ee cee ees 1562 

authority, actual... 0... cee cece eee ne 2007 
ostensible..... ne ceesee seer eeee cess 2008 

DA BATE... cece cceeatenpereanee Sr 

beneficiary... oo. csc e ee. ween eee eens IQIS 

bill of exchange......cec.0e se cee ee BF 
Inland... sees cee ve sovene os sere 2752 
Foreign... 6c. aeres + cere eeee ees 2702 

DIN of lading... ....... 6. eee ce eee oe © ISO 

business dayS....... cece cece ce ceee es SOM 

carrier, COMMON... ce. sess cee eens ING 
charter party... sansesresesseresserers IJZ 
chattel, renl. ....eseesernoesressnesasee FIN 

Interest... sasn ccc ece wees ete eesenaee TIO 

Check... cae ccc cece cece ence cane oe e 27 

CONNSION.. esseere cee esas seesncroree UF 

COMMON CATTIET. 0... cece eee eee eee IMF 

concealment prec e ee sens teseee rene 2227 

condition precedent.........e.0ee08 +e TELE 
subsequent... espe snesenenunnsossesesse INET 
concurrent. cc... cece cere ee < eee 1283 

conditional devise or legacy........... 1113 
obligation .... 0. -.cceeeee ee ceeeee aep D250 

Condonation...ccecesersrercees eee ON 

COMNMIVANCE... 6 cece eee cece ee seresere Q) 

consideration, good 1.2 ..... eee eee BY 

consignee 1835 

CODSIIOT cae ee ccee ace ee ce ewe ee aere INES 

CONTTACL. 0. eee tee tee tee eeeeeee 1340 
executed... ee ce eee ee eet eee wees ELD 
ONOCULOLY 2 cee pe ewe acne reer eaee . 1449 
OXPTESS 00. ceee ee cee ene cece ceee cree ee IES 
implied . 

convesance.... 

corporation s psesermsesseressesree 20 
PUBLIC... eee ee cee nee e ee ee ess se JOI 
PTIVATE Lo cee cece ces eee ewe een nee ZOT 
articles of incorporation.......45...- 29 

CHEMILOT. pas cece cece ee eee treet cece enes ZOR 

cruelty, extreme@......ceeee eee vasre > rm) 

GAMA OS coe ce cece ce eee eee cere sae ees 2500 

debtor. naa cc. cece eee eee serene 204Z 

deceit 
declaration of trust 2... 0...) eee ee eee IUS3 
delivery, constructive. .....-eeee eee es UOZ 
deposit. sse cscs cee cece seseee cee cece ne FSO 
VOIIMLALV asse oaos rese ce eee eeepc eee IRMI 
involuntary ..... .--.e+ 
for keeping... ..-.ss ec cetereveceee ce TENE 
for exchange... sesesonsreserssraeee ING 
PEVAtUItOUS 00. eee eee tence cece e IMG 
for Wire... esc cece cet eee cece erence 1020 
depositary... es cee cece ceee cere cone es IGSI 
epositOr ss... se eeeeeeeceeecee sees cae ve TENT 
desertion., .... cc ececee cee ceceeeeees ees `O 

detriment... seseseosereee serosesaseee Z 

dishonor. ,essesseess cee ec eee eee nee ee 2OF 

GiVOrce. .. ccc eee ree eeee ce eeeeernces TÔ 

dominant tenement. c..0.... ccs ceeeees FAT 

Ara wee... sanean crsnesnesresseresessea 27 

drawer . cece cece ete ere ee te o eres 2700 

GUreSS. 6. cece cee cece ee coetteeee eens 1353 

easements Lo reciccceccupecccccsecosesee FE 

employe... oc cee nereeeee eee ceenes TE 
employer. .....ce seer ee edee con enteeees UGE 
employment. .....eesasses ce eee nese ees L734 

ESCrOW aeus econ tee r ene sa tote awee sess GOO 

estates in real property.. ..wesessesresa 72 
in LOO. ance eve ce cece es ereeteccem ens FIJ 
of freehold... .. 2. ccc persee en eee ee 718 

exchange cess cs cece ewes sce cewnccce 1572 

FACHOK. 0... eee eee eevee sees eeceseee I 

FAXCULES . occ ee ene cee rene tects ene ens I 

fraud, actual... cece ewe ene cece ress IJI 
CONSLTUCHIVE pes cee eee eee eee se eeve ns 1363 

frecholds.....cccceeeseceee ceevececees 716 

GUE eee cece ce ee cece cece eesccee re 990 
in view of death.......recee-eee ones 963 

good WiLL... ce eee cete cece seen svoret SHE 

ETANt ases cece ee eee c ete cees cscs sete see SOÔ 

QOATANY. 6. ce sec ce eee ae teteerensens 2359 
Continuing. 00. cece cece ence ene wees es 2300 

guardian., a... sess rss serseroerseersa 220 
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o beeen cetee sewer coca tens 1H 
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DEFINITIONS—Continued, 
general ...........0. B 
Special asasin oc setcdeedes eeesacteee 22 
head of the family.... . .. 
habitnal intemperance.......... 
Wiring ooo ET Sen Oaesios sate tae 
holidays ........ ... esse osis 
homestead... aes ce see cece eee 
impossibility........ - 
ImCOME.... 2. sere cee ee eee 
IMCUMDranceS...6 Lo. eee eee ease 
indemnity ...... ccs. cc cece cece erences 2347 
indorsee in due course,............ 2659 
indorsement.... eae eeev 2045 
general... .. e... 2649 
Seestee, wees wes. 2650 
E ec eicseeewtetete 2045 
InsolVeNncy ....-... enee cee e eee cece se oe 2QÔI 
insurable interest ....... 210 
INSUYANCE...... Lee eeeeee o 
double......... 
marine..., 
insurer,...... 
insured...... 0-2-5 ae ess 
intemperance, habitual............ 
interest of money ....... 2-620 cae 
interests, joint.. .. oc. cece. cee ece ees 
partnership... ...... sere eee ee cee eee 
In COMMON... ce eee eee eee + POR 
TESENE seso sasocese oe 
uture, 


we» 1695 


sete see's, OOS 


wee cose ses 


tween ee 


eee ee 


. sess > . 


we cewn rece co 


lapse of time., ; 
TRACY, SpeTiRE erdire rarene za teeeoe 1155 
EemMOnStratiVe..., nene sesereeseess eee IISS 
TOSIUUALY passis cc eee es ee esrerecccee LISS 
Beme|ral ce. ees se eee wee eeee ~ oe TDS 
letter of credit 220... Lo cece een ee nees 2438 
general ......./ 244 
pecak ese tens repersshasente cece 2441 


wee ben eo wens mone cere reserve sees 22 


we ee eee eters ooses 


REQ Lois cas Senate ee ta see seweeetescwene 2451 
general... osn ee ee cee eevee cence 2453 
SPECIAL... cee eewe cece cece cereeenes 2454 

loan, for USE 22... . cece cece cece cece se 1655 
for exchange.........202 pee e essence 1072 
Of MONEY... . esse cece ee ee ee sete ceee ee 1680 

MAITIAZE.. 0... ..oesscsenecsecseccepas 3S 

master 2... cence cece een ewecsceteesenee ITTF 

MAMTItY. es sees cece ee ee ee 2008 

MENACE 06. cece ees eee seco renee seeroete 1359 

MUINOL oo cee ee eee eee ese teen ce enees 2 

Mistake. ..,.ccceese serscecenes e... © 1365 


.. 1366 
of law.... Se ET S 1367 
of foreign IAW. ..ussssesessee..o ee I3 

month re aessa cee eee cee oetacae 2072 

mort Essee 

mutual Consent. ..ssssssseeseressoseses 
neglect, willful......... 

negotiable instrument, .... ssessessse se 2622 

notice, actual, .... ccc sees seen cane cees 3075 
CONSEFUCHIVE.. 6.6. cee cee ee ee cena eee 3076 

*NOVALION....... cece wees ce ceeeceres 1328 

NUISANCE. si sret isseire weocswaseses +. 2990 
PUBLIC... cee ceen ee cece re cane cence cee ZL 
Private... cece cee teeter eee enececere 2092 

Oath risar wes Gbcade Shade Heeew ae BOTS 

object of contract... 2. 2.20... crese 1385 

Obligation..... ccc. cece cece re sororesee E241 
Conditional ........ cea esee ce cece cece 1250 

Ownership.... cesscceececn scence nese ce > O25 
absolute ...s.ses + cscs cece en ccsece 
qualified O47 
Several... .seeseeeseee be cree cess G49 
JOInt...e cee e seess ee ee 
Partnership.....,. sseveereseseseees OFF 
UL COMMON .serosseseseeevassreereeee 852 

partnership.... +» 2056 
Beneral... cece eee eee 
Special ..scscse apPessasceseocess 

partnership proper 

payments esis csc cewe cece es cree sees SS 
person ...... Med ekiese SOFC wee elestis eee BOF 

personal property ...s.sse-ees -ees +1634, 3072 

pledge... ue cece nn ceee ceeeseee cece es 2562 

pledge holder.......cccce eects cece ees 2570 


se eeae sane teas ccsescens ZOOTI 
1369 
$$ 


ee 


Pw erence se  caveeesevenee 


ae ae eer er scse cece 


. of thing 


DEFINITIONS—Continued. z 
policy of insurance..................2- 
OPEN... ee cece cee se ewes cone eens ce 
valued opisane cen cece cece eang iee 
running...... aig iW iaaa Seed sup dics 
possibility...... 0... neies siia eens oe 
preventive relief........ ...-2eeee eee 


principals pcssa seseine ce eecdsaseesss Sa 
price.......... eee aS ESR 


privileged communication ........ ... 
privileged publication..... ATLIS, . 
promissory NOLE...... 6... cee. eee eee 
property 


personal. ..... 
recrimination.......... 


reinsurance... -...-4 ER 
remainder... Has 
fëVƏTSlON sss areno ipes i ced ekanna 


sale...... 

sale by auction 
satisfaction .. 
Servant... . 2c. eee eee 

servient, tenement ........... -... 
Servitude. 05... iosss cawescees seas aiins 
signature...... ... 
slander sass 
specific relief... sses. ss cece eee eee nee 
Storage........66 eee ae edie .. 
sure 
thing in action....-......... 
trade mark............66 


reer ree eee eer eres 


ee ee ee ee ee ee errs 


trust..... si Saree 
voluntary.....-... o 
involuntary.. ...essasssssecsso svooo 
trustee .. es. - 
trustor.... eee ee nace eee 
undue influence..........0 se eeeeeeee ee 
unlay 
Wafd soresasei niha askna sa desoas 
warranty ... 
will, olographic..... 
WHINE osese ce Se: eea een balboa cee ve a's 
DEGREES, 
of kindred, how established.........+5 
DELAY, 
reasonable grounds for, rebuts pre- 
sumption from lapse of time......... 
in performance compensated for, when 
how excused 


ae teem eres fee enee 


eee cease ce ew ens 


eer eee eee eee ee ey 


eae tee ee te ween owen ee wane 


eer. ere eee eer weacne 


carrier of persons, to travel Without un- 


reasonable.... sens.. were ce sean cece cee 
notice of loss under insurance to be 
given without. .......0. cess eens cece 
in giving notice of loss, how waived.. 
of creditor, does not discharge guar- 
antor .... ce ween ce esae ose 
in presentment of notice of dishonor, 
how excused. ...... see eae 
in presentment of bill of exchange, ef- 
ld ee eres 


area coee 


en ec en aetons 


in presentment of bill of exchange, 


how excused .....6 6. eens cree severe 

in presentment of promissory note, ef- 
ect ee eee 

in presentment of check, effect........ 
in protest, how excused, ....... s+000 

DELINQUENT, 

assessment, sale of stock for.........+- 
assessment, action to recover stock sold 


OL. oe ge cee scene te sac ennscesssa cous . 
DELIVERY, 
deemed time of creation of interest... 
of grant necessary to vest title........ 
presumption of time of... ....s0.-eeee 
to grantee, necessarily absolute. ...,.. 
in ESCTOW .. 6. 2. ee een neee ok eee reese ees 
CONSHTUCTIVE.. cece se ce cesne ne cere aecene 
of gift, necessary to validity........... 
of contract in writing, provisions ap- 
plicable to... ...ee ce scee eee cene soes 
of goods sold, when.......... 
of goods sold, Where... n.s. 000 seess 
of goods sold, expense of...... 20.45. 
of goods sold, buyer’s directions... .. 
of goods sold, when to be made....... 
thing bought to be paid for on........ 
deposited, on demand........ 
thing deposited, demand necessary.... 
of thing deposited, where .........4.+ 
of thing deposited, by joint owners... 


ETETETT 


E E E T E E o rE E O25 


3072 


+ A: mesas pesas ie 3072, O34 
105 
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DELIVER Y—Continued. 
of freight, to whom.... 00.0.0... 00006 1933 
of freight, where.........cecace. >.. 1334 
of freight, to holder of bill of lading 


sufficient.............. bese ee tone ceee 1845 
essential in pledge.......... se cces wees 2564 
DEMAND, 


when restoration of thing taken wrong- 
fully, to be upon,  . oe. eee cae ee TOL 
goods sold to be delivered upon....... 1525 
ing deposited to be delivered upon... 1590 
thing lent to be returned without, when 1066 
employee to render account without.. 1754 
employer; when not bound to deliver 
WIHOUE seer cases cece ce cece eeeene 1795 
servant to deliver without............. 1752 
agent to deliver to third person on, 
WHEN oo cece cece ee eens cen teenies 2035 
upon guarantor, unnecessary. ........ 2352 
of performance on, pledgor must be 
before sate of pledge... se eeenseeees 2577 
of performance, how watved.......... 2550 
of payment of negotiable instrument.. 2660 


DEPOSIT, 
See Pledge. 


Storage, Warehousemen, 
of money in payment of debt......-... 1305 
Kinds ofsa... © s. seaeeeecesasecseeee 1580 
WOLUNLRTV ok ssesesanssssesesuresesee ESSE 
Involuntary... cee. cee tee eee eee osere 1592 
Getined . 26... cee cn ee eee seeas cseweves ISH 
pratuitous.... eee ess cote eee IONE 
gratuitous, involuntary is.... veces TIR 
gratuitous, obligations of depositary on 1616 
gratuitous, duties af depositary on, 
when cease..... ease IDIF 
for reward, called storayre.........-... 1620 
for reward, degree of care required.... 1621 
for reward, rate of compensation...... 1622 
for reward, how terminated .. .. 1623, 1024 


stew erre 


holder 
DEPOSITARY, 
person offering thing in performance.. 1305 
gratuitous, when creditor is .......-... 1393 
seller of ; ersonai property, when ++ 1520 
Metined . 0. ence cene oe cece es cece ceeeee ISSI 
who bound to become........-.eee0006 1582 
duties in case of involuntary deposit... 1333 
to deliver on demand....... 5 
not bound to deliver without demand.. r591 
to deliver, where... . cc cecceeeees caves ERQ2 
to give notice of adverse claim........ 1503 
may exonerate himself by giving no- 
tice, when...... seasons ceemeces 1594 
to deliver to joint owners, how.....--. 1595 
depositor may indemnify, when....... 1600 
ofammals, must provide for them..... 1601 
not to use deposit... ccc. eee eee seno 1602 
liability for wrongful use,.........064- 1003 
may sell deposit when............ 02.1 
to rive information of cause of loss.... 1605 
duties and habilities in respect to ser- 
VICE, ec cece ce eee oe ceas te ener cserce 1606 
liability for negligence, how limited... 1607 
gratuitous, must use what care,....... 1616 
gratuitous duties of, when cease....... 1617 
for hire, defined a. cece eens ee we + 1620 
for hire, must use ordinary care,...... 1621 
for hire, rights of... 2... 0... seer ee cone ae 1622 
for hire, duties how terminatcd.,.1623, 1624 
for hire, may sell for charges.1624, 1626, 1627 
innkeeper as, liability...........-22+.+. 1632 
for hire, finder of lost property ........ 1 
for éxchange.....cs.6. fee eeeeee epee 1652 
voluntary, obligations of.......... sees 1805 
his insurable interest. .....0:00cneeeees 2212 
when pledgee, for reward....... cases 2574 
DESCENTS, 
See Succession. 
DESCRIPTION, 
error of, in will, how remedied........ £138 
agreement to compensate for errors, 
when does not prejudice rightof , 
TESCISSION. ,c cc cece cers ccenecan scence IG75 
DESERTION, 
As Ground for Divorce, See Divorce, 


we cere cwnene ceneasectees 257I 


.eesssreees I 


DESTRUCTION, , 
of will 1s revocation,....... obec ee ween 1085 
of will, how proved.......... cone eee . 1039 
of written contract, effect,.....,..148a, 1483 

DETENTION, ae 
of person or property, avoids contracts, 

oben uy gana we “gto 
of property damages for.............. 82 
DETRIMENT, = 8 


See Damage, 
DEVIATION, 
carrier must not Make......es.esense FUSE 
Effect of, on Insurance, See Insurance.§ 


DEVISE, ans 
See Will. CO Lee 

DILIGENCE, 

Great, — 
by employe for his own benefit....... RITA 
carrier of messages for reward........ 1563 

Ordinary, 


Hy agent. cece ee cece ee ceed en eenaee 17 
by voluntary agent... sss. eee eee INOS 
gratuitous carrier of persons.......... S15 
carrier of property for reward.... . . 1830 
LYUSCEE Loe eck ee cee e ee cen cece eceen 195 
Slight, Zł 
by gratuitous employe...... ee ese. sses 1943 
gratuitous carrier of property must use 18: 
Utmost, = 
by carrier of persons for reward....... X331 
DI ECTIONS. 
of buyer as to delivery of goods, ..... 152 
employe to follow ....... wan wcesse neces 1749 
factor to follow........ ` 
carrier to follow, whose.......... 1831, 1832 
trustee must faloW,....sssssssare a> 1653 
DIRECTORS, 
O£ Corporations, See Corporations. 


pedeeee sasana I 


DISAFFIRMANCE, cn 
minor may contract subject to....- veo  D 
how affected by minor... ©. sesse 1] 10 


when minor cannot exercise.........,17, 12 
DISCHARGE, 

OF employe... see cece ee eee enee ne LOS, IF“ 

of servant... a.. 83 


Antor, When... .. sere pee eens see een 2402 
DISTRIBUTION, 
of homestead on divorce.... ssrsesse. I23 
order for, subject to revision on appeal 120 
of capital on dissolution of corporation 203 
of property of intestates.....-.... 1181, 1182 
effect of advancements on, ......., 1186-1190 
DIVIDENDS, 


See Corporations. 
DIVORCE, 


judicial determination of incestuous or 
void Marriage. sss cece cease ese cess 59 
dissolves marriages... ss essrseseesres F3 
defined..,es.assrasesveguennrensesesees F 
for what causes granted ........ 2... 06 gi 
adultery as ground fOr. .....rassese sese F 
extreme cruelty. .... sessssssesnereese VO 
willful desertion... sessssve sisean sees 3O 
in case of cruelty... .cccccceeeeren ees SI 
separation by consent not ..,......... %& 
separation and intent not always coin- 


cident... srsresrepa esee o ener ewes 93 
refusal of reconciliation after separa- 
HON... cece eeee cee ceseeeceosceresee ŠE 
refusal of condonation..........-.000. 35 
desertion, how cured....sreseeesssusee 35 
if wife refuses husband’s reasonable 
place of residence, .. „a ...20-0.. 36 
if place unfit and she refuses, husband 
COMMIES . oo. eee eee cece wees ee te eee 3 
willful neglect....... dees eee ewan nee : 
habitual intemperance... seere wee Y 
certain causes for, must exist how 
ODE ssn cee ccee ence ccenerenesssevine OO 
remarriage, regulation after..........., 9F 
when to be denied.. e.. s. eses es +s95y 96, 107 
connivance as ground for denying. .... 96 
collusion as ground for denying. srera 2 
condonution as ground for denying.... 
requisites of condonation,............ 99 
implies condition subsequent.......... 100 


evidence of condonation..........+... IGF 


. 
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DIVORCE— Continued, 


when operates as bar 102 
when made void...... * .. 103 
how revoked............22284 > wee TOG 


recrimination as ground for denying.. 105 
bar to recriminator’s defence . ...... 106 
lapse of time as ground for denying... roS 
resumptions may be rebutted... « 109 
imitations in actions for . 
requisites as regards residences.. 
not to be granted by default........... 
when denied, certain relief allowed... 115 
expense of uction and alimony........ 116 
disposition of children sene uaaa TAT 
support of wife and child .. ....... O 
security for maintenance and alimony. 119. 
when relief not granted to wife..... . 120 
application of property to support chil- 

OLED ia celicse nesses: Oda ieat TAL 
legitimacy of issue. ........ cece ea ee 122; 123 
disposition of homestead 
disposition of homestead in case of 

adultery .. 


oe. IIT 


TEE ES t e.e osooso 125 


appeal in action for,.........22e02000. 126 


oor woman may sue without costs,.., 127 
DOMINANT TENEMENT, 
See Easements and Servitudes, 
DOUBLE INSURANCE, 
See Insurance 
DOUBTFUL WORDS, 


in igers oiaren as kon iiia aE a Ir2I 
in COMELACE. wc. cee anaras © Ifa 
DOWER, 


defined ........ 0.68 


in surplus under mortyage.........65. IŞTI 
not to attach unless absolute title...... 152 
absent wife need not sign deed .,. L.. 153 
widow may elect... eee eee bee St 
renumeration and form of..... 2.0.6. 155 


rights of widow when no issue...,.... 136 


rights of widow,svhen lands exchanged 15 
widow's rizht in land aliened ... -a 13 
ante-nuptial settlement when a bar to 
dower sa s orson vss wdeereasveeeed IRO 
assent to marriage settlement......... 100 
when dower may be assigned anew.... 161 
not suffer waste.. .... cece ee ee ee seas 162 
right of dower not affected by acts of ; 
ayse ee, 103 


See Bili of Exchange, > 
DRUNKENNESS, 
See Intoxication. 
DUEL. 


damawes for injuries inflicted in..2862, 2863 
DUPLICATE, 

of will, revocation of ..... 2... .240ca0e- TOQO 

alteration of copy of contract.......... 1434 
DURESS, 

defined sc .vcosvectepstsaeer in irase 1959 

will or revocation procured through, 


denied probate...... ee ese cane seer ee LOFT 
contract under voidable ....... Ctaweca TAF 


EARNINGS, 
of wife not liable for husband’s debts.. 143 
of wife living separate, separate prop- 
CLEYV. cece es encccnee caus ne seaceeee Id 
of minor children............0020eee0e I 
of legitimate unmarried minor..,.. .- I 
of illegitimate unmarried minor... ... 
EASEMENTS AND SERVITUDES, 
what are ensementS........cecseceeeee 74 
when held apart from land.........668. 74 
when dominant tenement, land defined 747 
when servient tenement, land defined., 74’ 
by whom grantable .....essesaseesenes 7E 
by whom held.......... Sab, Sitka’ wae 749 
extent, how determined......... cesse 750 
artition of....... So pecwoesle-eweasies eae FST 
ow far as able by expectant owner.. 752 
who may enforce... snesseaseesessene 753 
not to disqualify owner from recover- 
ing POSSESSION ......0eeeeacsseeee eee 754 
extinguished, how.......0...eeeseeeee 755 
what pass by transfer of property, ..-. 935 
ELECTIONS, 
day of holding’..........5- 


ETE 308 
of corporation, how conducted........ 


EMPLOY MENT, 
defined... sessenssssssesereveeseseosre 1734 


a 


weeeesee cen TIO 


yaesir TAA 


E Web edesene adic 14S 
mortgaged lands subject to......%..64. T49 
subject to purchase, merely .. ....... 150 


EMPLOYMENT—Continued. 


confidential obligations, when regulated 1760 
termination by death or incapacity.... 1765 
when services to be continued, after 
notice. E E cae ioe se GOT. 
termination a ogacdineevie ee pace swe ger T700 
termination at will... a... -.54 200. 20- 1768 
termination by employer for fault..... 1769 
termination by employe for fault...... 1770 
termination for cause, employe not en- 
titled to compensation .........-+..- IJJI 
right of employe to compensation after 
terminated. ... 0.00.00. mai cee eee ee agaz 
service without... ...,esessseresen eee ISOS 


Employer, 


when to indemnify employe.. .. .. 1736, 1738 
when not to indemnify employe....... 1737 
cannot enforce contract beyond two 

VEITS askani ce iniae es sensed oes TIAS 
employe to obey..... ase o seos ceee ee IFAD 
entitled to allacquired by employe in 

course of Service.... 26... eee ween eens 1753 
entitled to account from employe..7.... 1754 
preference given to business of........ 1756 
preference given to business of several, 

im Order... 6. cee eee wee cee cere ee 1756 
employe liable for substitute how far 1757 
employe liable for negligente.. ...... 175 


Emplove. 


entitled toindemnification, when..1736, 173S 
when not entitied to indemnification... 1737 
gratuitous obligations of .. ......1743, 1744 
with power of attorney... s.es s..s-00 1745 
for reward, obligations ieeceuseenye 1740 
for his own benefit, obligations........ 1747 
not bound for more than two years.... 1748 
to obey employer........ 622 eee eeee ee ITED 
to serve according to usage..........-+ 1750 
to use reasonable skill..,.. sence VISE 
to use whatever skill he has. ......... 17§2 
everything acquired by virtue of em- 

ployment belongs to employer......4 175, 
to mive account. aa a sore rere 1954 
not bound to deliver without demand.. 1755 
to give preference to employer's bns- 

INESS. an Osa bam ost aces aces eesse 1750 
to give preference to several employers 


MOISES wiwicese! Asr Tea seta nasisa care 1756 
for, how far liable for substitute....... 1757 
surviving, when to act .......s osoa 1759 


discharged by notice of death or inca- 

pacity of employer .. 2... 2.202... 1765 
when to continue service after employ- 

er’s death, etC.... sure cee. soes ~~ 1767 
entitled to compensation from employ- 

@r’S SUCCESSO. oa oae osaan seva 1967 
discharged for fault........ a 
mity quit service, when. weeccete vee T7FO 
compensation when dismissed for 

FMC ees, maerens teser teist ana APPL 
compensation, when quits for cause... 1772 


ENEMY, PUBLIC, + 


See War, 
performance prevented by......-....-+. IZIS 
in nkeeper not liable for damages caused 
REPPEN EELT de bs. V aia gia 0 weiasia ears SA 1632 
carrier nol liable for damages caused by 1895 
cannot be insured... .ase. sasssa svs. 2203 


EVIDENCE, 


See Oral, Presumption, Witnesses, 
of witness, privileged... ...4.. nescera- 24 
of condonation æ... 0.0.6.2... nese -as. TOI, IO2 
divorce not to be granted on uncorrob- 
OFAte issedn rete, setevie ETna 112 
record of inventory of wife’s property, 142 
certified copy of articles of incorpora- 


TOMS dauenian ier E Vou eee .- 294 
handwriting to instrument...... +s» 1007 
certificate of change of namein part- 

nerShip......s0. cee scans o vas beas BIQZ 


of loss given to insurer...........0e0++ 2308 


EXCHANGE, 


defined c.cccsdssenascee siuasisadraKs 1572 
when personal property passes by..... 953 
when personal property passes under 
executory apreement.... ........... 986 
form of contract... 1... .ec eee eeee cee 1873 
of money. impled warranty......0 ..- 1873 
deposit for... ec ces cece eeee ence tese INSS 
relations of parties in .... 0... .eeeceee. 1652 
Bill of, See Bill of Exchange. 


18 


EXECUTED, 
contract, voluntary transfer.........4- 
consideration, or executory..... ..... 1307 
EXECUTION, ` R 
chattel interest not liable to sale under 716 
exemption of homestead. ... ......... 1033 
debts for which homestead hable...... 1040 
of instruments affecting homesteads.. 1041 
proceedings on against homesteads io4}4, 1056 
of homestead declaration.............. 1083 
of accord, necessary to validity.. ..  . 1323 
of contract in writing, effect of ........ 1413 
when principal bound by incomplete.. 2021 
when principal bound by in excess.... 2023 
EXECUTORS AND ADMINISTRA- 
TORS, 
when may bind to apprenticeship. .... 24 


x 


who entitled ..........-- cee resete cee TIOQ 
can not hase power to appoint execu- 
COL Soca eee ereheces., oe ehee Sel eenege: E ae 
not to act until» ualified..... 00 -...... DIFI 
EXECU FoRyY, 
wranton condition precedent...... ... QH 
agreement transfers title, when........ 50 


consideration. NEROS 23 
consideration need not be stated....... 1308 
consideration, ascertarned how........ 
contract of marriage to be in writing.. 
contract defined. ...esneese cle cca eee 
agreement fur sale of real property.... 
contracts, covenants, when required by 1511 
instrumentin writing imphed waaranty ‘6 
1549 


Ree tees mee 


ON SAlG. oc oe eee sane gee sa>eeoo ses 
EXEMPLARY DAMAGES, 
minors and persons of unsound mind 
not hable.... se s 
alowed, when 
EXEMPTION, 
of homestead from forced sale.... 1039, 1040 
EXONERATION 
of innkeeper from hability........ ... 
of tinder aoa Hability.. ccrois co. eee 
of owner from claim of finder.... 2... 1647 
of lender from habslity. essees 0.250006 
of carrier on delivery to holder of bill of 
lading... cee en se gece e cote eee en ee USGS 
of partner on renunciation of future 


woeneeswesasen. SO 


veces 2520 


zes tea eweccaee 


profits ..es oe ee soe cece een te enone ae. 2078 

of guarantors . .....- sera teen eeee =» 2396 

Of SULEEV 20. ce eee eee cee cee ee ee SEIT, 2423 
EXPRESS, 


Contract, See Contracts. 
‘Trust, See Trusts. 
EXTENSION, 
of time of delinquent sale of stock...... 329 
of tıme of performance of contract.... 1451 
EXTINCTION, 
Of Contracts, See Contracts. 
Of Liens, See Liens. 
O£ Negotiable Instruments, See Negotiable 
Instruments, 
of Obligations, See Obligations, 
Of Trusts, See Trusts. 


FACTOR, R 
deñned...asssesereseresere soorereeos IJOÔ 
UUES. esaeo neoe -soere asessosessees FFF 


may sell on credit,..seress esoe ee se I703, 2051 
Hability under guaranty commission... 1799 
cannot relieve himself from fiability.... 1500 
actual authority... a seser . essees 205% 
ostensible authority ...e..seresesrers ee 2052 
guaranty need not be in writing. ...... 2307 
hen ....- mase se eeee ee rong teres erccee ZOGI 
FACTS, : 
concealment, condonation void, when.. 
mistahe defined ..., essee sese coarse. 1360 
mistake of foreign, sessa sseseeoroe 1368 
actual fraud, question Of,.........2066 
fraudulent mtent, question of.......... 2954 
FALSE, | j 
representation in Insurance ....-..6.+- 2245 
representation in insurance, effect. .., 2240 
certificate by officer of corporation.,.. 


FARE, 
See Ticket. 
may be demanded at any time,........ 1887 
passenger mav be ejected for not pay- 
ings. esas EEEE ET ASAE 590, 188 
ejectment of passenger forfeits night to 1889 
carrier's lien On...esessesa cree ceeeeene I 
FATHER, 5 
of what minor entitled to custody and 


INDEX. 


FATHER—Continued, 
SUTVICES uae eisien Snara IS 
consent of, to apprentice child..... ... 
FEE SIMPLE, 
defined sss coco. sisi tetas see wsieeeses: 713 
words of inheritance unnecessary... .. 


12 
title, when presumed to pass .. ...... 336 
FEE TAIL, 
abolished so) c20soise cite weteaiee suet. 914 
FELONY, 


sround for dlvorce.....c cece eee eceee 6 FF 

imitation of action of divorce for...... 107 
FEMALES, 

under IS, minors.....-cee cee e eee cee 2 

Of 16, MAY MATTY 2... eee se ae ee cence ZI 
FEME COVERT. 

See Husband and Wife, Married Woman, 
FENCES, 

right of by coterminous owners, an 

GASEMENE . eee cee eee ee eee tees 
tenant for life to repair ........ pe e >O 
coterminous owners, when bound to 

3 AEN EET EA E S 
FICIrrrious, 
name in partnership may be used....... 2125 
FILING, 
of inventory of wife's separate prop- 

Etty — nc ceceweee ee ase cee e teen ewe LGI 
effect Of Such... o.e. sporessee cen eeee 
of arucles of incorporation, . ........ 273 
of articles, duty of Secretary of State.. 274 
of affidavits of sale of delinquent stock 

FINDER, 
not bound to take charte., .....2. aso 
taking charge is depositary for hire..., 
notice to GWEN... eee sar ses cet ees I 
proof of ownership.... ss. aseorrescee 
compensation kuento smat coe. aadete T043 
may exonerate himself by storing...... 1644 
may sell thing found, when.......... 
sale, how made .....-- i . 1640 
owner may exonerate himself by sur- 
rendering......-... ts ar ssaaassease IIF 
absolutely entitled to thing abandoned 1045 
FIRE, 
involuntary deposit in case of l... essee 1582 


duty of depositary... essees esse cee ce. 1593 

FIRE INSURANCE, 

See Insurance. 

FISHING, 2 
right may be held as easement. ....... 745 
nght may be held as servitude. ....... 740 

pois RES, Z 
real property ..... ta rewenee cemerccene O2 
eae arene oe eSaltaces piai 631, on 
ownership Of... 0... cscs ecesceteesceres OUO 
what may be removed by tenant....... 36h 
mortyage a lien UpOn.. .sreeveaseee eese 2506 


FORCE, 
See Duress. 


in protecting person, property, or rela- 
UVES ccc eccesccc sees cs ccnneeacense 26 
marriage, obtained through, voidable.. 33 
marriage obtained through, may be an- 
üledoos seassa asasi ÓS 
FORECLOSURE, 
of redemption of mortgagor......c.00. Z5II 
of redemption by pledpee............. 2557 
FOREIGN, 
Bills, See Bills of Exchange, 
Corporations See Corporations. 
law, mistike of, mistake of fact....... 
FORFEITURE, 
of servitude for non-user......-0.060. 7355 
conveyance in excess of title does not 
WOK... 4 ccse cence nee goeesaanere 939 
interpretation of conditions involving, 1258 
contract for, of property subject to lien, 
VOI. oc ces ctaeeeeheees St aan as 2470 
FORMS, 
of solemnizng marriage, no particular. 53 
notice Of ASSESSMENL.....c0e see nceees 
notice of delinquency... ...eccee coos 
notice of tenant at will to quit........ 738 


grant, Simple 2c... ee sesa coe ceee oes Q30 
certificate of acknowledgement.... ... 997 
certificate of acknowledgment by cor- 
poration ut vicsivece csces cee ss eee see OOS 
certificate of acknowledgment by mar- 
ried WOMAN. 2... 6. scscee eee sere O90 


certificate of acknowledgment by at- 
torney tn facts... eee cece ress ase ees 1000 
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FORMS—Continued, 
covenants in execution of executory 
Contratti, sesiis Gowns ese kas? joe, FSIS 


real age D seisisiniy sanean Sah wanes ewe 13520 

notice of ihoa A REE sees: 2 

of certificate of marriage .. ......... 48 
FRAUD, 

marriage contracted through, voidable. 33 

in contracting marriage, ground for 


annulling Sialajeesdeese'aid 66% cae, TOFT 65 
in concealment of facts makes con- 
donation void..... ~ .s.sal ee eee ee 103 


cund for annulling apprenticeship. 253 
in instrument, when void against pur- 


Chaser... coc. etes ce eee ee recess ee 1026 
when mutual, instrumert void against 
purchaser with notice ..., 1027 


in instrument, power to revoke, when 
dcemed executed...... .. .....1025, 1029 

in instrument, other provisions con- 
COMING... 0. cect ce eececeev cess e+ + TOBE 
will procured through, void.... .. ... 1071 
contract obtained through, voidable.., 1356 

contract when deemed obtained 
yo through. once wsts ansees E cine 1357 
actual or constructive.,.. 0.0... e220 ees 1300 
actual, defined... 20... cece ee eee. T361 
constructive, defined........ 0.2.0.0... 1362 


actual, question of fact..........- 1363 
contract prevented from being put in 
wnting by, enforced, when........ . Idx 


contract for exemption from Hahiltty, 
one’s own, VOId.....260. e seese o 1436 
by bidding Stic alba siaidn'e b's E ASOT. 
things gained by, held inctrust........ 1924 
agent cannot have authority tocommit 1997 
omission to communicate certain frets, 
Avoids INSTANCE... ce eee ee ee ee 22S, 2235 
return of premium in msurance for, for 2285 
insurer wien liable for loss through.. 220 
misrepresentation of debtor as to valne 
Of pede... ccs. cece ee eevee sesa PEFS 
exemplary damages given in case of. 282 
interest as damages given in case of . 2814 
instrument when void against creditors 2951 
instrument avoided by judgment 
creditor Only... senssa eee co ee eee ve 2553 
intent, question of fact......00 eee. eeee BSE 
FRAUD, STATUTE OF, 
what contracts to be in writing.. ...... 1412 
sales of personuty..... snee > wees eee 115 
sales of realty... ce eee cece ce ee t rea IST 
FREENOLD, 
defined... cc cece cee rece eens servas 756 
FREIGHT AND FREIGHTAGE, 
defined... se cece ee se eeee cee ce eee ee TRE 
whose directions govern delivery of. 1031 
where to be delivered............ 1833, 1834 
notice of arrival, when necessary...... 1835 
stored by carrier, when ........ cs...» 1930 
Dill of lading... sa wee eee eee co. TXO 
freightage, payable when. . ........ 1850 
freivhtage, payable by whom ..,.1551, 1592 
frenrhtage not chargeable qn increase 
of freight.. esas cc cee eee cee ee ee cece 1553 
freightare, apportionment of, .. .. . 1854-1856 
when carried farther than agreed ..... 1557 
carrier's lien for freiphtage............ 1838 
hability of inland carriers for loss. .... 1895 
consignor of valuable, to declare its 
NAUTE seara cece eee ee concn ec sains a 189S 
delivery beyond usual route .......... 1899 
proof in case of 1058.0... ....5- sees ee ee 1900 
sale of perishable property for, when.. 1902 
damages for carriers refusing to ac- 
cept freight., .. s.s. cece eee ce eee nee 2538 
damages for carriers refusing to de- 
liver frenght........06 2205 sea 262839, 2540 
FUNDS, 
order of resorting to different.......... 2431 
FURTHER ASSURANCE, 
executory contmict of sule binds seller 
to insert covenant of ...........0... IZII 
FUTURE, 
representation in insurance as to, 
when promise... ....6.2+ cece sees esses 2240 
warranty in msurance may relate to... 2274 
warranty in insurance as to, what 
deemed occ ccccccesee seneete soseve 2276 
Estates, 
WHAT. coca ceedagsgerst ceee tev ica cesta: “JIS 


FUTURE—Continued. . 
rights of OWNerS....-ee--000 0001220100 752 
Interest, 


defined se aiai see nn easa enanas O56 
vested, or contingent.............2... 659 


vested cise cave cesse tareni a sales 
contingent ...........020 > -e weet ee es O61 
two or more in alternative ............ 662 


not void because improbable.......... 663 
right of posthumous children in....... 

Pass, bW isisi seaman enanat ceeeees 665 
mere possibility not transferable ...... 

none, except those specified.......... 669 
suspending alienation, void...... .. 681 
when defeated .......... oses raeme 06700, FOI 
when not defeated.............-.. 2702, 703 
contingent on death without issne..... 911 
lien, created OU ness eonosco oosoceaeer see 2463 


-rmt 


GAME, 

right of taking, as easement........... 745 

right of taking, as servitude..... ..... 746 
GENDER, 

masculine includes feminine and neuter 3072 
GENERAL, 

Average, See Average. 
Fund, See Funds. 


GIFT, 

Gélined . 225.00 ta caveiser steshetexiasds 
made how ......2. ccc cease yanari edins OOL 
when not revocable. ..........4 wee 962 


in view of death, what.... 22.0.0... 963 
in view of death, when presumed..... 964 
in view of death, revocation of . .... 305 
in view of death, effect of will upon... 
in view of death, when treated as a 

Jeta V aos oisde se dans reseni nesai OOF 
to subscribing witness to will, void 

WHEN a5 os sa sesasid gus gesa aaa cane OTO 
subscribing witness may take as much 

by as by succession Is... vess-ee 1080 
counties, cities and towns may take by 1108 
certain words in will, when words of . 1133 
ademption of legacy, when........00 © 1155 

GOOD FAITH, 

offer of performance to be in.......... 1298 
trustee bound to highest........... . 1930 
partner bound to highest.............. 2071 
partner, when not bound by act, notin. 208S 
principal bound to persons acting in... 2024 
agent not bound by act in....-...... > 2034 
agent indemnified for advance made in. 2035 


GOOD WILL, ` 
PrOpErLY sses eeaossoseear so cee n ee e026, S42 
defined sss osiris eas cecewedes sac acexaee: OFT 
seller may agree not to carry on same 

business in county ... assesses 2205 THO 
implied warranty in sale of............ 1548 
partner cannot dispose of ............ 2087 


GRACE, 
days of, not allowed...... aesa ce cece vee 2718 
GRANT, 
See Conveyances. 
GROWING CROPS, 
subject to mortgage ....eeceee cere wees 2556 


GUARANTY, 
See Surety. 
COANE 25 oo uies oa N ET T E ects 2350 
liability of factor on sale under commis- 

SION 2-66 cone cease ges nese cee ce sevee 1799 
knowledge of principal not necessary.. 2360 
consideration, when necessarv......... 2365 
consideration need not be expressed... 2368 
must be in writing ...... 2.0.0... 0002-2 2366 

“promise to answer for another, when 
not deemed ecsedi ee ees 
acceptance necessary to validity, 
© When essers disnea ee eee te vee des ese 2368 
interpretation of incomplete contract.. 2373 
that obligation is good or collectable.. 2374 
that obligation is good, not discharged 

by harmless mission to sue......-. 2373 
that obligation is good when broken by 

principal leaving State.............. 2376 
deemed unconditional, when .. ...... 2352 
enforced without demand or notice, 

WHER Looe ee sedite nens connec scene 2382 
liability on, not greater than principal’s 2383 
when principal’s contract void......... 2385 . 
continuing defined. ..s.....eresase ees. 2390 
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GUARANTY—Continued. 


continuing revoked, when............. 2391 
continuing letter of credit, when 
deemed rese essees sesse 2 
exonerated by certain dealings with 
principal... ras eee eee anes sessa 2306 
not exonerated by void promises, etc.. 2397 
not restored by rescission of agreement 
exonerating’...... kres or rinset os'82309 
reduced by partıaı satisfaction of prin- 
cipal obligation........ 2399 
not exonerated by mere delay..... asz e 2400 
not exonerated by release of principal, 
WHEN 220. eee cee cee cece ce eee ence 240 
not exonerated by legai discharge of 
Principal... 22. week ee cece cece ss cove 2402 
surety has all rights of guarantor...... 2422 


eawa seat 


GUARDIAN AND WARD, 


legal proceedings by minor to be con- 
ucted through guardian...... EPO 7 

appointment of, supersedes parent..... 391 

guardian defined ...... 2... .00cenee eese 220 


ward defined as stdewedewecestawcccy, HERE 
kinds of guardians... 2.22.0... sere 222 
general guardians, what..........--- - 223 
special guardians, What... essess eesse 224 
appointment of guardiin by parent.... 225 
no person can be guardiin of estate 
without appointment .........2606. 226 
appointment of guardian..... o 00002227, 228 
jurisdiction of guardian ....... ..6--5 + 229 


rules for appointment of general guard- 

TAN ooo ea cece cece ce cece secrete vente 230 
powers of guardian appointed by court 231 
duties of, of person...........22-e2ee ee 232 
duties of, of estate... . 6. cee ee eeee eee 233 
relation of guardian and ward confi- 

dential... sce iess ns aenacacntacneces 234 
eee may be controlled by court... 

eath of joint guardian,.......... >- + 230 
removal of guardian..... 02... eee eee 
appointed hy parent, how superseded., 
appointed by court, how superseded... 239 
release by ward . ..... 0 - 
discharge of guardian... ..se seese. 24I 
may consent to apprenticeship of ward, 

WhEn...a-eessene saas cone OE T] 


ea sene tee 


GUEST 


innkeeper's liability for personal prop- 
erty Of... cece cece eee eese en oe 1033, 1633 
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HOLDER, 


dorsement special, how..... 
presentment by........... ecseeeaeeeece 
to surrender on payment, when....... 
to give receipt, when,....... se ees 
to indemnify payor, when........ 
to give proof of loss, when...... 2... 


notice of dishonor, given by. ......... 2679 
notice of dishonor, when.............. 
notice of dishonor, by agent........... 2 
what information excuses presentment 2694 


payment to, when sufficient........... 2702 
of bill of exchange,’ to treat it as dis- 
honored when... ... cece ee ee eee ee 2723 


may receive qualified arceptance, when 2729 


honor........ duel waesesenistyere vas 2530 
must receive payment for honor...... 2739 


WHE ATO. 5 sie ised cree stoat aratores te QOOS 
how computed in reference to perform- 


ANCE sacs seve ne ccncccon rere se 1 ZO57y 3068 
HOMESTEAD, > 
defined. ......... cece eee © eos ences IO3Ő 
from what property taken............. 1037 


husband cannot select from separate 
property of wife. ... 2.2.2... .ereee eens 1035 
exempt from execution ... es.ses.ee ee 1039 
debts from which not exempted ,...... 1040 

conveyance of mortgages of, haw exe- 
cuted lecche dew ssceedes. aanaeio y TOME 
how abandoned......... : 1042 
declaration of abandonment ......... 1043 
proceedings when exceeds exemption. 1044 
application for appraisers........ <. 1045 
petition filed with county clerk........ 1048 
copy of petition served on claimant.,, 1047 
appointment of appraisers.... ...... 104d 
oath of appraisers. ,...ceecccceseceeeee TOLD 
duty of appraisers... ssc. ce ceveeenees 1050 
report of appraisers. ........ cseserees JOSI 
rocceding’s on repòrt... .... e... . 1052- 1036 
ees O ApPprAÍSCrS..easeseesess eseese TOST 
value Of seras cee ee eee c eee agenesas 1059 
“thead of the family” defined ,........ 1000 
mode of Selection ’...........sccseeee e T062 
declaration, what to contain. ........ 1063 


HABITUAL INTEMPERANCE, 
ground for divorce... ec. secesecereee TT tenure by which held.... 
must continue, how long .. ..........5 909 ILOTEL KEEPER. 


HALF BLOOD, See Inkeeper, 
kindred inherit equally with whole HUSBAND AND WIFE, 


declaration, to be recorded............. 106 
1065 


ee ene ees ate 


blood. 


eae om teen necnccceccccencceve L190 


HAND-WRITING, 


execution of instrument proved by, 
when 


hese Sue PaWe eed A acee's DOOD 


HEAD OF A FAMILY, 


hrase defined ........s. see eens eee +> 
usband iS... sess.. 


sieni arnesa AST 


hirer entitled to productof thing during 1 
covenant for quiet possession ımplie 
Ineses ewe ee arere Bebe hese ealsea st 
hirer to use ordinary caré...,.... ce I $ 
hirer to repair certain injuriés......... 


eresse 


abduction of husband or wife....s..... 235 
husband to select residence. ......-.... © 
wife to conform to selection, or she 
commits desertion .......2..,.22.02- SG 
if unfit, and wife refuses to conform 
he commits desertion.........06..68. $7 
willful neglect to provide for wife, 
ground for divorce........-2 eer. BS 


TIEIRS, husband may be compelled to give ali- 
o£ minor, when and how to disaffirm MONY oe ween ee cons towe cee ellSy 116, 118 
COMEFACE one cy cose cere sere cecereceee IO security for alimony... .aeseresess ases 119 
may dispute legitimacy of issue,...... 182 when allowance may be withheld from 
of tenant for life. when take as pur- WIG (cee ranke mab A PE E ET E 1eO 
chaser ..... doita- ho vineied awakes AREE 730 legitimacy of issue, when divorce 
construction of werd, ...e.ese-o.+QIE, 1127 granted for adultery of wife......... 123 
Inheritance by, See Succession. legitimacy of issue, when divorce 
HIRING, : granted for adultery of husband..... £22 
depositary for, when person offering mutual obligations of,......-.. 22... 130 
thing in performance is.........--.. 1303 husband is head of family,.......22.2. 13% 
depositary for, when seller of personal duties of, as to SUpport. sas esee see eens 132 
property to act AS... eee cee ee tees 1520 interest separate in certain respects... 133 
defined (cc saccsavvesednvesivewseses'evee 1093 wife may make contracts.......,0. se. 134 


how far may impar their legal obliga- 
HONS. 22. eens cece ver ensesesesase T35 

may hold property jointly or in com- 
MOM, 0 oe cece en awees sesser 13 

neither answerable for acts of other... 136 


eas eesnes 


hirer may use thing let, for what...... 1700 wife may sue in her own nameé......., 139 
letter may terminate, when. ......... IJOI separate property of wife.... canes 140 
hirer may terminate, when ..... ...-.. FOR inventory ofseparate property of wife. 141 
when terminateS.... 2. se. cece ceeeee 1703 effect of recording inventory of separate 


when terminates by incapacity or death 
OF party... eee cee cece reer ence ceees IJOL 


property of wife... seses senseseeres T42 
not liable for debts of husband. ....,. I43 


apportionment Of hrive........ 2000002 1705 earnings of wife living separate, sep- 
obligations of parties... ecese e. 1725-1728 arate properly... .ssesrosvessasseese IGH 
OF SHIPS... cee ccc er ee ce cece eer enaeee 1729 work and labor of wife.. .......c020. 145 


INCO 
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HUSBAND AND WIFE—Continued. 
husband not liable for debts of wife 
contracted before marriage.......... 146 
wife not liable for debts of husband... 147 
Dower, See Dower. 
husband liable for support of wife..... 164 
husband not liable 1f wife abandons... 165 
when wife to support husband........ 166 
property rights of wife, how goverened 167 
marriage settlements of, how executed 1 
living separate, neither has superior 
right to custody to child............- 185 
husband not bound to support ste 
ChiIdrén 3.25. ccee Soi eeccecessascdiese 196 
consent of wife necessary for husban 


to adopt child ....... aoe Stole Sees 207 
husband cannot select homestead from 
separate property of wife,......-.... 1038 


wife must join in conveyance of home- 
Stead sorcas sxc aciases susar eann LOL 
wife when head of family... ......... 


contract obtained from wife by menace 


VOIdADLE sieni asise ewe sesseces 1359 
(IDENTIFICATION, 
of contracting parties.... ..... sessed 1347 
IDIOTS, 


See Persons of Unsound Mind. 


IDLE ACTS, 


law does mot reguiůe....esresese ne -+ ZOR 


IGNORANCE, 


mistake of fact through renders con- 
tract voidable.... a... e-ve -2.0 2-1356, 1361 
ILLEGITIMACY, 
See Legitimacy. 
who may raise question of............ 182 
roved, how... ...2..cceeeeeseseeesee 182 
mother entitled to custody of illegiti- 
* mate child. ....... 2. ,eecee cee ceeeee 187 
effect of subsequent marriage of par- 
ENËS: 0. 22. nee ce wcrc edirs asasta 202 
consent of mother necessary to adop- 
tion oF 1.00 Leese se eee ee 
effect of adoption.... ... .. 
appoimtment of guardian for.......... 225 
when takes hy succession ............+ 1183 
mother succeeds to property of intestate 1184 
IMPOSSIBILITY, 
condition void on account of..,....... 1257 


defined. 6. ce cece ces cece eg eee ete ee tees 1387 
of performance, when avoids contrast, 1388 
of ascertaining consideration. ....1400, 1401 
law does not require... 222. 2c. 4.62. 3082 

IMPROBABILITY, 
of contingency does not render future 

interest VOId 2... eke eee ee ce wena ee 

INCAPACITY, a 
to contract . ccs cece ences cence eee IG, I5 
to consent ground for nullity of mar- 


INCEST, 


defined.... Casadas Gass <i tipene OBE 
judicial determination of marriage in 
CASE Of. ingeras et ns kossen aaea KO 
INCIDENT, 
passes with principal,.......-916, 1444, 3051 
INCOME, 
defined ... di Sdasetesexs edge nao 700 
disposition of, how poverned.......... 
accumulation of allowed, when........ 688 
accumulations of, directions for, void 
When saso eee cee cee ee ene ae eens 037-639 
allowance out of........ = eeeeee eee. 690 
undisposed of, who entitled to..... 605 
PORATION, 
See Corporations, 
INCREASE, 
See Accession. 


of property belongs to owner.......++. 
of property lent belongs to lender . ... 165 
of property hired belongs to hirer ..... 1 
freightage not charged for natural, of 

cies ae sevedecesdeviaedeaegecse¢ 1553 

INCUMBRANCER, 

resulting trust not to prejudice........ 
grant how far conclusive aS....,...... 938 


Pr 


Of esiasse< 
INDENTURES, 


Of Negotiable Instrument, 
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INCUMBRANCER—Continued 


incumbrance defined............e00008 945 
instruments, when void against....... 1026 
instruments, when not void against... 102 
grant as revocation in favor of, when, 102 
incumbrance imposed on devised prop- 
OXLEY. oc cen cc ce ce cence ses econ ancses I 
rights of, under devisee, when not 1m- 
paired by his conveyance.,......... 
lien of seller or buyer not valid against 
subsequent sese pee eee eee eee 2597 
covenant against all damages for 


1162 


breach... secice es man irda teen oe 2. 2828 
obligation respecting real property not 
enforced against subsequent.... .. 2907 
certain transfers void against.......... 2952 
INDEMNITY, 


by depositor. ..... 2.2 .cee ee eee rere 